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FEE EXEMPT

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SAN BERNARDINO

CHINO BASIN MUNICIPAL WATER
DISTRICT,

Plaintiff,
VS.
CITY OF CHINO, et al.,

Defendants.
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Case No. RCVRS 51010

[ASSIGNED FOR ALL PURPOSES TO:
HONORABLE GILBERT G. OCHOA]

REQUEST FOR JUDICIAL NOTICE IN
SUPPORT OF CUCAMONGA VALLEY
WATER DISTRICT AND FONTANA
WATER COMPANY’S OPPOSITION TO
CITY OF ONTARIO’S MOTION FOR
AWARD OF ATTORNEY’S FEES AND
COSTS

Date: October 31, 2025
Time: 10:00 a.m.
Dept: R17

REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF CVWD AND FWC’S OPPOSITION TO
MOTION FOR AWARD OF ATTORNEY’S FEES AND COSTS
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CUCAMONGA VALLEY WATER DISTRICT (“CVWD”) and FONTANA WATER
COMPANY (“FWC”), through their attorneys of record, submit the following Request for Judicial
Notice pursuant to California Rules of Court, Rule 3.1306(c) and Evidence Code sections 452 and
453, in support of their Opposition to CITY OF ONTARIO’s (“Ontario”’) Motion for Award of
Attorney’s Fees and Costs.

The documents attached hereto are subject to judicial notice pursuant to Evidence Code
section 452, subdivision (d), which provides that a court may take judicial notice of the records of
any court in this State. (See Taus v. Loftus (2007) 40 Cal.4th 683, 726 [“Under Evidence Code
section 452, a court may take judicial notice of the records of any court of this state. . . .”); Hines
v. Lukes (2008) 167 Cal.App.4th 1174, 1181, tn.4 [taking judicial notice under Evidence Code
section 452, subd. (d) of complaint in related state court action]; Williams v. Wraxall (1995) 33
Cal.App.4th 120, 130, fn.7 [“We may take judicial notice of the existence of judicial opinions and
court documents, along with the truth of the results reached—in the documents such as orders,
statements of decision, and judgments—but cannot take judicial notice of the truth of hearsay
statements in decisions or court files, including pleadings, affidavits, testimony, or statements of
fact.”’].)

The Court may also take judicial notice of facts and propositions that are not reasonably
subject to dispute and are capable of immediate and accurate determination by resort to sources of
reasonably indisputable accuracy. (Evid. Code, § 452, subd. (h).)

On those grounds, CVWD and FWC hereby request that the Court take judicial notice of
the following documents constituting records of state courts, including this Court (Exhibits A-C,
F) and the Fourth District Court of Appeal (Exhibits D & E):

1. Ontario’s Application for an Order to Extend Time Under Judgment, Paragraph
31(c) Challenge to Watermaster Action/Decision on November 18, 2021 to Approve the FY
2021/2022 Assessment Package, filed on February 17, 2022 in Chino Basin Municipal Water
District v. City of Chino, et al, San Bernardino County Superior Court Case No. RCVRS 51010. A
true and correct copy of Ontario’s Application is attached hereto as Exhibit A.

2. Memorandum of Points and Authorities in Support of Ontario’s Motion
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Challenging Watermaster’s November 17, 2022 Actions/Decision to Approve the FY 2022/2023
Assessment Package, filed on February 14, 2023 in Chino Basin Municipal Water District v. City
of Chino, et al, San Bernardino County Superior Court Case No. RCVRS 51010. A true and
correct copy of Ontario’s Memorandum of Points and Authorities is attached hereto as Exhibit B.

3. Ontario’s Opposition to Inland Empire Utility Agency’s Motion for Costs and
Attorney’s Fees Pursuant to Civil Code § 1717 and Code of Civil Procedure § 10133.5, filed on
March 21, 2025 in Chino Basin Municipal Water District v. City of Chino, et al, San Bernardino
County Superior Court Case No. RCVRS 51010. A true and correct copy of Ontario’s Opposition
is attached hereto as Exhibit C.

4. Opening Brief of Appellant City of Ontario filed on July 3, 2023 in Chino Basin
Municipal Water District v. City of Chino, et al, Fourth District Court of Appeal Case No.
E080457. A true and correct copy of Ontario’s Opening Brief is attached hereto as Exhibit D.

5. Ontario’s Appellate Reply Brief filed on May 13, 2024 in Chino Basin Municipal
Water District v. City of Chino, et al, Fourth District Court of Appeal Case Nos. E080457 &
E082127. A true and correct copy of Ontario’s Reply Brief is attached hereto as Exhibit E.

6. Ruling Denying IEUA’s Motion for Attorney Fees, entered as the Court’s final
order on September 18, 2025 in Chino Basin Municipal Water District v. City of Chino, et al, San
Bernardino County Superior Court Case No. RCVRS 51010. A true and correct copy of the Ruling
is attached hereto as Exhibit F.

CVWD and FWC have given each adverse party sufficient notice of this request through
these pleadings and have attached the records hereto so that the Court has sufficient information to
enable it to take judicial notice of these records. (See Evid. Code, § 453.) As such, CVWD and

FWC respectfully request that the Court take judicial notice of these exhibits.

[Signatures on next page|
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Dated: October 20, 2025 RUTAN & TUCKER, LLP

JEREMY N. JUNGREIS
SCOTT C. COOPER

Jeremy N. Jungreis
Attorneys for Defendant
CUCAMONGA VALLEY WATER
DISTRICT

DATED: October 20, 2025 DOWNEY BRAND LLP

By: WM

MEREDITH E. NIKKEL
BRIAN E. HAMILTON
Attorneys for Fontana Water Company
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LAW OFFICES OF CHARISSE L SMITH
CHARISSE L SMITH (SBN 213646)
csmith@clsmithlaw.com

8301 Utica Ave Ste 102

Rancho Cucamonga, CA 91730
Telephone: 909.257.0650

Facsimile: 909.257.0649

Attorney for the CITY OF ONTARIO

EXEMPT FROM FILING FEE
PER GOV. CODE, § 6103

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SAN BERNARDINO

CHINO BASIN MUNICIPAL WATER
DISTRICT,

Plaintiff,
VS.
CITY OF CHINO, ET AL,,

Defendants.

Case No: RCVRS 51010

Assigned for All Purposes to:
Honorable Stanford E. Reichert

CITY OF ONTARIO’S APPLICATION
FOR AN ORDER TO EXTEND TIME
UNDER JUDGEMENT, PARAGRAPH
31(c) TO CHALLENGE
WATERMASTER ACTION/DECISION
ON NOVEMBER 18, 2021 TO APPROVE
THE FY 2021/2022 ASSESSMENT
PACKAGE. IF SUCH REQUEST IS
DENIED, THIS FILING IS THE
CHALLENGE

[Concurrently Filed with Declaration of
Christopher Quach; Proposed Order]

Date: April 8, 2022
Time: 1:30 p.m.
Department: S35
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TO: WATERMASTER AND ITS COUNSEL OF RECORD:

PLEASE TAKE NOTICE THAT on April 8,2022 at 1:30 PM in Dept S35 of the above
entitled Court, the City of Ontario (“Ontario”) will make an Application for an order to extend the
time under Paragraph 31(c) of the Judgement, from 90 days to 180 days, for Ontario to challenge
the Watermaster Board action/decision on November 18, 2021 to approve the Fiscal Year
2021/2022 Assessment Package. If the request to extend the time is denied by the Court, this filing
shall act as the challenge to the Watermaster Board action/decision on November 18, 2021 to
approve the Fiscal Year 2021/2022 Assessment Package.

This Application is made for the following purposes: (a) to preserve the time in which the
City of Ontario may file a motion to challenge the Watermaster Board action/decision to approve
the Fiscal Year 2021/2022 Assessment Package, (b) to allow additional time for Appropriative
Pool parties to negotiate a settlement, and (c) to act as the filing of Ontario’s motion to challenge
the Watermaster Board action/decision to approve the Fiscal Year 2021/2022 Assessment Package
if the request to extend the time is denied by the Court.

This Application is further based upon the Declaration of Christopher Quach, including
attachments, filed concurrently herewith and the attached Memorandum of Points and Authorities

below.

L MEMORANDUM OF POINTS AND AUTHORITIES INTRODUCTION

The immediate purpose of this Application is to preserve the time in which Ontario may
file a fully-developed motion to challenge the Watermaster Board action/decision for the approval
of the Fiscal Year 2021/2022 Assessment Package. But, if the Application to preserve time is
denied, then this Application shall serve as the filing of Ontario’s motion to challenge the
Watermaster Board action/decision to approve the Fiscal Year 2021/2022 Assessment Package.

On November 1, 2021, Ontario sent a letter to Mr. Kavounas, Watermaster General
Manager, that outlined questions and comments to the draft Fiscal Year 2021/2022 Assessment

Package. Ontario requested that Watermaster explain the basis for exempting 23,000 acre-feet
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|of Christopher Quach filed concurrently herewith [“Quach Decl.”’], §2, and Ex. A.)

(AF) of water produced from the Metropolitan Water District’s (MWD) Chino Basin Conjunctive
Use Program (CUP), also known as the Dry Year Yield Storage and Recovery Program (DYYP),
as identified in the draft Fiscal Year 2021/2022 Assessment Package, from the Watermaster
assessment and the Desalter Replenishment Obligation (DRO) assessment. Under the 1978 Chino
Basin Judgement (“Judgement”), this production should have been assessed.. Watermaster waived
assessments for two Parties of the Chino Groundwater Basin, Cucamonga Valley Water District

(CVWD) and Fontana Water Company (FWC), inconsistent with the Judgement. (See Declaration

On November 18, 2021, Watermaster presented a staff report to the Watermaster Board
in response to Ontario’s November 1, 2021 letter. The Watermaster Board directed Watermaster
Staff and legal counsel to evaluate the concerns raised by Ontario surrounding the DYYP and
related applicability to Watermaster assessments. (Quach Decl., §3.)

On November 18, 2021, the Watermaster Board approved the Fiscal Year 2021/2022
Assessment Package. Ontario understood that resolution to the questions and comments raised
regarding the DY YP would not affect the ability to retroactively address the Fiscal Year 2021-
2022 Assessment Package. As stated in the Watermaster staff report on the assessment of
Ontario’s issue, if warranted the assessment package could always be changed retroactively.
(Quach Decl., §4.)

In an effort to exhaust all administrative remedies, on January 5, 2022, Watermaster,
Ontario, CVWD, and FWC met to discuss the DYYP issues and begin good faith negotiations.
(Quach Decl,, J5.)

On January 24, 2022, Ontario, CVWD, and FWC met to discuss a draft settlement term
sheet and good faith negotiations are currently ongoing. Ontario is actively working with Parties
and Watermaster to reach a resolution. (Quach Decl., 9 6.)

On January 24, 2022, Ontario sent a letter to Mr. Kavounas, Watermaster General
Manager, detailing Ontario’s concerns with Watermaster’s administration of the DYYP. (Quach

Decl., §7, and Ex. B.)
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On January 27, 2022, Watermaster preseﬁted a staff report to the Watermaster Board in
response to Ontario’s concems as reiterated in the January 24, 2022 letter and in response to the
Watermaster Board’s direction on November 18, 2021. However, when asked, Watermaster
general counsel stated that he was “not prepared to provide a legal opinion in this moment.” It
was understood by Ontario that in order to comply with Watermaster Board direction on November
18, 2021, a report with legal counsel’s opinion would be forthcoming. (Quach Decl., § 8.)

On February 11, 2022, Ontario requested Watermaster general counsel approve an

extension to the 90-day period if determined necessary by Watermaster. (Quach Decl., §9.)

Under Paragraph 31(c) of the Judgement, a party to the Judgement seeking to challenge
an action/decision of the Watermaster Board has 90 days in which to file a motion to challenge
said action/decision. Since the Watermaster Board approved the Fiscal Year 2021-2022
Assessment Package on November 18, 2021, the 90-day period by which Ontario must file its
motion to challenge said Watermaster Board action/decision falls on February 17, 2022. Since that
time, the pérties have been attempting to negotiate a settlement and thus Ontario has not had
sufficient time to fully develop its challenge to the Watermaster Board decision. The parties have
known of Ontario’s challenge, thus there is no harm to the parties if the Watermaster were to grant
an extension of time so that Ontario can fully develop its arguments in support of its challenge.

Ontario has grounds to challenge the propriety. of the action/decision of the Watermaster
Board’s approval of the Fiscal Year 2021-2022 Assessment Package. Specifically, Ontario’s
challenge is based on the grounds of the failure of Watermaster staff to administer assessments
consistent with the Judgement and Court Orders. Ontario desires additional time to further develop
that challenge. However, in the event Ontario’s Application for an extension of time is denied, this
Application and Declaration in support of the Application as well as Exhibits A and B attached to
the Declaration shall serve as Ontario’s challenge to the propriety of the action/decision of the

Watermaster Board to approve the Fiscal Year 2021-2022 Assessment Package.
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11 CONCLUSION

If the extension of the time to file a challenge to the above Watermaster Board
action/decision is not extended from 90 to 180 days, the City of Ontario will be burdened with the
expense and effort of filing a complete and thorough motion by February 17, 2022. Furthermore,
granting the extension of time imposes no harm on Watermaster or the parties hereto. However, in
the event an extension of time is denied, Ontario’s arguments in favor of its challenge are stated
in the correspondence attached as exhibits to the Declaration of Christopher Quach filed
concurrently herewith, and thus this Application shall act as Ontario’s challenge to the
Watermaster Board’s action/decision.

Dated: February 17,2022 LAW OFFICES OF CHARISSE L SMITH
CHARISSE L SMITH

By: %%m
Charisse L Smith
Attorney for CITY OF ONTARIO
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CHINO BASIN WATERMASTER
Case No. RCVRS 51010
Chino Basin Municipal Water District v. City of Chino, et al.

PROOF OF SERVICE

| declare that:

I am employed in the County of San Bernardino, California. | am over the age of 18 years and not a party
to the within action. My business address is Chino Basin Watermaster, 9641 San Bernardino Road,
Rancho Cucamonga, California 91730; telephone (909) 484-3888.

On February 17, 2022 served the following:

1. CITY OF ONTARIO’'S APPLICATION FOR AN ORDER TO EXTEND TIME UNDER
JUDGEMENT, PARAGRAPH 31(C) TO CHALLENGE WATERMASTER ACTION/DECISION
ON NOVEMBER 18, 2021 TO APPROVE THE FY 2021/2022 ASSESSMENT PACKAGE. IF
SUCH REQUEST IS DENIED, THIS FILING IS THE CHALLENGE

/X / BY MAIL: in said cause, by placing a true copy thereof enclosed with postage thereon fully
prepaid, for delivery by United States Postal Service mail at Rancho Cucamonga, California,

addresses as follows:
See attached service list: Master Email Distribution List

/_/ BY PERSONAL SERVICE: | caused such envelope to be delivered by hand to the addressee.

/__J BYFACSIMILE: | transmitted said document by fax transmission from (909) 484-3890 to the fax
number(s) indicated. The transmission was reported as complete on the transmission report,
which was properly issued by the transmitting fax machine.

/X / BY ELECTRONIC MAIL: | transmitted notice of availability of electronic documents by electronic
transmission to the email address indicated. The transmission was reported as complete on the
transmission report, which was properly issued by the transmitting electronic mail device.

| declare under penalty of perjury under the laws of the State of California that the above is true and
correct.

Executed on February 17, 2022 in Rancho Cucamonga, California.



PAUL HOFER
11248 S TURNER AVE
ONTARIO, CA 91761

JEFF PIERSON
2 HEXAM
IRVINE, CA 92603

ALLEN HUBSCH

LOEB & LOEB LLP

10100 SANTA MONICA BLVD.
SUITE 2200

LOS ANGELES, CA 90067
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MEMORANDUM OF POINTS AND AUTHORITIES

I INTRODUCTION

City of Ontario (“Ontario”) files this challenge to Chino Basin Watermaster’s
(“Watermaster”) November 17, 2022 decision to approve the Fiscal Year 2022/2023 Assessment
Package (“FY 22/23 Assessment Package”).! The FY 22/23 Assessment Package purports to
exclude from assessment water produced from Chino Basin (the “Basin”) by certain parties as part
of the Dry Year Yield Program (the “DYY Program”).

The FY 22/23 Assessment Package is legally invalid for three independent reasons. The
first two assume that the 2019 Letter Agreement is valid and in effect, consistent with this Court’s
November 3, 2022 Order on Ontario’s Challenge to the FY 2021/2022 Assessment Package. The
third argument is similar to Ontario’s prior Challenge but is raised to preserve Ontario’s issues as
they relate to Ontario’s new challenge to the FY 2022/2023 Assessment Package while the Court’s
November 3, 2022 Order is pending on appeal.

First, Watermaster’s decision to exclude groundwater produced from the DYY Program
storage account (“DYY water”) flouts the requirements set forth in this Court’s 1978 Judgment as
well as in subsequent court orders and agreements that govern Basin operation. Those governing
agreements and orders specify that all water produced in the Basin must be assessed; they do not
distinguish between different types of water (e.g., native water, stored water, and supplemental
water) for the purpose of assessment, nor do they suggest that Watermaster may permissibly
circumvent its obligation to assess all water produced, regardless of type. Indeed, Watermaster’s
own actions only underscore that produced water has always been assessed. Importantly, the 2019
Letter Agreement contains no terms relating to assessments. Accordingly, there is no basis for
Watermaster to interpret the 2019 Letter Agreement as throwing out or overriding those portions
of the Judgment addressing what production is assessed. Watermaster’s decision not to assess DY'Y
water has, and continues to, result in a windfall for interested parties Fontana Water Company

11/

"'Under Paragraph 31(c) of the Judgment, a party to the Judgment seeking to challenge an action or

decision of the Watermaster Board has 90 days in which to file a motion to challenge such action.
-4-
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(“FWC”) and Cucamonga Valley Water District (“CVWD”) and has required Ontario and others
to pay substantially more than their fair share in assessments.>

Second, operation of the DYY Program requires compliance with certain performance
criteria, detailed in Exhibit G to the 2003 Groundwater Storage Program Funding Agreement
(“Funding Agreement”). The Funding Agreement, including Exhibit G, was approved by the Court
in 2003. The 2019 Letter Agreement specifically references and includes Exhibit G within its
terms, and while the 2019 Letter Agreement purported to amend Exhibit G’s groundwater
performance criteria (e.g., making groundwater production out of the DYY Program voluntary,
thus permitting parties to voluntarily increase groundwater pumping), the 2019 Letter Agreement
did not mention, amend, or change Exhibit G as it pertains to imported water performance criteria
that require a shift off of imported water deliveries. For the 2021/22 fiscal year, upon which the
FY 22/23 Assessment Package is based, both CVWD and FWC failed to comply with the Exhibit
G imported water performance criteria. In doing so, they overclaimed their DYY production
amounts and financially benefited from a corresponding reduction in the amount of their total
assessed groundwater production to the detriment of other parties, including Ontario, who were
required to absorb the financial difference in assessments.

Third, Watermaster’s approval of the FY 22/23 Assessment Package is unenforceable
because it was adopted in reliance on a 2019 Letter Agreement that purported to make material
changes to the DYY Program without notice to the parties and without following the mandated
approval process for such changes, which ordinarily includes vetting through pool committees
(which develop policy recommendations for the administration of particular groups of parties with
similar water rights within the Basin), an advisory committee (which is charged with making
recommendations, reviewing, and acting upon decisions made by Watermaster), and the
Watermaster Board. Having failed to provide the requisite notice and having bypassed court-
mandated procedure, Watermaster lacked the authority to enforce the 2019 Letter Agreement and,

correspondingly, to approve the cost-shifting within the FY 22/23 Assessment Package.

2FWC and CVWD are interested parties because Watermaster allowed these agencies to draw
unassessed DY'Y water in violation of the Judgment and subsequent court orders and agreements.
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This Court performs an essential role through its continuing jurisdiction by ensuring that all
parties to the Judgment, including Watermaster, play by the rules. Watermaster has not done so
here. Accordingly, Ontario respectfully requests that this Court grant its challenge and issue an
order: (1) directing Watermaster to implement the DYY Program in a manner consistent with the
Judgment and court orders, including both as it relates to the assessment of groundwater production
and compliance with the Exhibit G performance criteria; (2) directing Watermaster to comply with
the Watermaster Approval Process as it pertains to the DYY Program and any proposed
amendments thereto;®> (3) correcting and amending the FY 22/23 Assessment Package to assess
water produced from the DY'Y Program; and (4) invalidating the 2019 Letter Agreement.

I1. FACTUAL BACKGROUND

What follows is a brief summary of the history and context of this nearly 50-year-old basin
adjudication. For a more detailed factual background, Ontario respectfully refers this Court to its

Combined Reply, filed on May 27, 2022 (the “Combined Reply”), at pages 9-24.*

A. Basin Adjudication, the Court’s Continuing Jurisdiction, and the
Watermaster Approval Process

In 1978, this Court entered a judgment (the “Judgment”) that imposed an efficient and
equitable plan for the management of groundwater resources in the Basin.> (RJN, Ex. 1.) The
Judgment adjudicated rights to groundwater and storage capacity in the Basin and authorized

Watermaster to “administer and enforce the provisions of [the] Judgment and any subsequent

3 While Ontario recognizes that the Court addressed arguments concerning the Watermaster
Approval Process and the 2019 Letter Agreement in Ontario’s challenge to the FY 2021/2022
Assessment Package, that Order currently is pending on appeal. (Declaration of Elizabeth P. Ewens
(“Ewens Decl.”), q94-5.) Those arguments, therefore, are raised herein for the purposes of
preserving Ontario’s claims as they relate to its challenge to the FY22/23 Assessment Package.

4 The full title of this May 27, 2022 filing is “City of Ontario’s Combined Reply to the Oppositions
of Watermaster, Fontana Water Company and Cucamonga Valley Water District, and Inland
Empire Utilities Agency to Applications for an Order to Extend Time Under Paragraph 31(c) of the
Judgment, to Challenge Watermaster Action/Decision on November 18, 2021 to Approve the FY
2021/2022 Assessment Package or Alternatively, City of Ontario’s Challenge.” (See Request for
Judicial Notice (“RIN”), Ex. 57.) As noted herein, the ruling on the FY 2021/2022 Assessment
Package challenge is currently pending on appeal. (Ewens Decl., 9 4-5.)

5> The Court’s entry of the Judgment followed trial and a stipulation among the majority of parties.

(RIN, Ex. 1 at §2.)
-6-
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instructions or orders of the Court hereunder.” (/d. at § 16.) The Court was careful, however, to
reserve to itself “[f]ull jurisdiction, power and authority” as to “all matters contained” in the
Judgment. (/d. at § 15.) Thus, Watermaster’s authorities and duties were expressly restricted and
made “[s]ubject to the continuing supervision and control of the Court.” (/d. at§ 17.)

Over time, the Judgment has been amended and refined by subsequent agreements as well
as court orders. Together, these agreements and orders govern Watermaster’s actions, both
procedurally and substantively. For example, the Judgment provides that Watermaster may take
“discretionary action” only upon the recommendation or advice of an advisory committee. (RJN,
Ex. 1 at 438(b)[2].) And groundwater storage agreements must proceed through a prescribed
approval process that first requires Watermaster to obtain the Court’s approval of the agreements.
(ld., Ex. 3 atp. 12 fn. 8.)

B. Development of the DYY Program

The DYY Program was borne out of a groundwater storage program funding agreement in
2003 (the “2003 Funding Agreement”). The 2003 Funding Agreement provided that Metropolitan
Water District (“Metropolitan”) could store up to 100,000 acre feet (“AF”’) of water that it imported
from the Colorado River, among other sources. (RJN, Ex. 8 atp. 6.) The 2003 Funding Agreement
further allowed that, during dry years, Metropolitan could direct participating agencies (including
the Inland Empire Utilities Agency (“IEUA”) and Three Valleys Municipal Water District
(“TVMWD”)) to pump up to 33,000 AF of that stored water rather than using the same amount of
surface water.® (Id. at §1(J).) The details of how participating agencies would pump stored water,
including specific performance criteria regarding reductions in imported water deliveries, were
provided for in an attachment to the 2003 Funding Agreement (“Exhibit G”). (/d. at 6; see id., Ex.
G.) Ultimately, Exhibit G, which remains in full force and effect, ensures a balanced formula: it
calls for the reduction of imported water deliveries and the corresponding replacement of water that
has been imported with stored Basin groundwater. The 2003 Funding Agreement, including

Exhibit G, was approved through the prescribed Watermaster approval process (the “Watermaster

® The unused surface water flow to Metropolitan to supply its surface-water needs during a drought.
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Approval Process”), which involved consideration by pool committees, advisory committees, and
the Watermaster Board. (RJN, Ex. 11; Declaration of Courtney Jones (“Jones Decl.”), 49 9-14, Ex.
3.) Subsequent amendments that sought to make material changes to the 2003 Funding Agreement
similarly were adopted only after full consideration through the Watermaster Approval Process.

The 2003 Funding Agreement was ultimately approved by court order on June 5, 2003,
which recognized that the DYY Program “cannot be undertaken” until and unless “Watermaster
and this Court approve the Local Agency Agreements and Storage and Recovery Application, or
some equivalent approval process is completed.” (RJIN, Ex. 9 at 3:18-25.) The court’s order also
provided that storage and recovery programs should “provide broad mutual benefits to the parties
to the Judgment.” (/d. at 2:1.)

Consistent with the 2003 Court Order, Local Agency Agreements were executed between
IEUA, TVMWD, and their member agencies.” (RJN, Exs. 10-12; Jones Decl., 9 15.) A subsequent
court order in 2004 reviewed and approved a DYY storage agreement submitted by the
Watermaster. (See RIN, Ex. 15.) The 2004 Court Order again emphasized that the DYY Program
should “provide broad mutual benefits to the parties to the Judgment” and prohibited Watermaster
from approving any plan “that will have a substantial adverse impact on other producers.” (/d. at
2-3.) It further stated that “no use shall be made of the storage capacity of Chino Basin except
pursuant to written agreement with Watermaster” and reiterated that the approval of storage
agreements must occur through the formal Watermaster Approval Process. (/d. at 3-4.)
Importantly, neither the 2003 Court Order nor the 2004 Court Order amended the Judgment nor its
key principle that all water produced from the Basin must be assessed.

C. Watermaster’s Assessment of Produced Water: Then and Now

Until very recently, all water produced in the Basin was assessed consistent with the terms
of the Judgment. The amount that each party is assessed is principally based on the amount of its

individual groundwater production. (RJN, Ex. 1 atq 53.) Indeed, the Judgment defines “produced”

7 The member agencies are CVWD, City of Pomona, City of Chino Hills, City of Chino, Monte
Vista Water District, Ontario, City of Upland, and Jurupa Community Services District via
Ontario. (Jones Decl., 4 15.) Opposing Party FWC does not have a Local Agency Agreement.

(Id., 9 17.)
8-
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groundwater in the broadest possible terms: “to pump or extract ground water from Chino Basin.”
(Id. at §4(q), (s).) Under the Watermaster Rules and Regulations, uniform assessment of
production is mandatory, and there is no exception for water produced from the DYY Program.
(ld., Ex. 2 atart. IV, § 4.1, see also id., Ex. 1 at 9§ 53.)

Watermaster failed to comply with these basic tenets of the Judgment in the 2022/23
Assessment Packages. Relying on its interpretation of the 2019 Letter Agreement® that was
adopted outside of the required Watermaster Approval Process and without notice to all parties (see
Combined Reply at pp. 16-20 (RJN, Ex. 57)), Watermaster excluded DY'Y water when calculating
the parties’ individual assessments. In other words, Watermaster failed to count DYY water as
“produced” water for purposes of calculating assessments, in contravention of the Judgment and
subsequent court orders.

This injury was compounded in the 2022/23 assessment year as a result of Watermaster’s
failure to enforce the Exhibit G performance criteria as it pertains to the use of imported water. As
detailed further herein, in failing to comply with the Exhibit G performance criteria, both CVWD
and FWC overclaimed their DYY production thus exempting additional water from production
assessments. CVWD shifted off of imported water by only 13,915 AF but claimed DYY production
in the amount of 17,912 AF, thus overclaiming 4,000 AF of DYY production. For its part, FWC,
which does not even have a Local Agency Agreement authorizing its participation in the DYY
Program, shifted off of imported water by only 1,718 AF but claimed DYY production in the
amount of 5,000 AF, thus overclaiming the difference of 3,282 AF. This shift off of imported water
is fundamental to the DY'Y conjunctive use program; it is mandatory under the terms of 2003 Court
Order adopting the Exhibit G performance criteria, and was left unchanged by the 2019 Letter
Agreement that explicitly incorporates and references Exhibit G. (RJN, Exs. 12, 41.)

Watermaster’s decision not to enforce the Exhibit G performance criteria resulted in a
windfall to interested parties CVWD and FWC, and a dramatically higher assessment for Ontario.

(Jones Decl., § 17.)

$ See RIN, Ex. 34.
9.
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III. STANDARD OF REVIEW

“Under paragraph 31 of the Judgment[,] the Court’s review of any Watermaster action or

299

decision is ‘de novo.”” (RJN, Ex. 9 at 4:2-3.) “Watermaster’s findings, if any, may be received in
evidence at the hearing but shall not constitute presumptive or prima facie proof of any fact in
issue.” (Id. at 4:3-5.) Thus, “the Court looks at the evidence anew.” (Id. at 4:7.) Where the issue
presented is whether the Watermaster properly interpreted a judgment or decree, courts exercise
their independent judgment and apply de novo review. (Dow v. Honey Lake Valley Res.
Conservation Dist. (2021) 63 Cal.App.5th 901, 911.)

IV.  ARGUMENT

A. Watermaster Failed to Comply With the Performance Criteria for the DYY
Program Detailed in Exhibit G

The DYY Program is a conjunctive use program specifically designed maximize the
flexibility and reliability of water supplies through the coordinated management and use of surface
water and groundwater resources, and to replace imported water supplies with groundwater during
dry years. To that end, the DYY Program and its implementing orders and agreements provide
explicit performance targets for the reduction of imported water deliveries and corresponding
increases in local groundwater pumping or, put another way, shifts off of imported water and onto
groundwater production from DYY Program storage accounts in certain years. The Exhibit G
performance criteria detail the manner in which roll-off from imported water supplies and
corresponding use of DY'Y Program water work together, and fundamentally ensure that an agency
can only claim DYY credit equal to their shift off of imported water. (Jones Decl., 9 14.)

In the year at issue, Watermaster did not require CVWD and FWC to comply with the
Exhibit G performance criteria as they pertain to required shifts off of imported water supplies and
onto groundwater production from the DYY Program. In the 2022/23 assessment year (production
year 2021/22), CVWD reduced its used of imported water by 13,915 AF but claimed DYY
production amounts of 17,912 AF—an imbalance and overclaiming of 4,000 AF of DYY
production. (Jones Decl., 4 65.) For its part, in the same year, FWC rolled off of imported water

by only 1,718 AF but claimed DYY production amounts of 5,000 AF—an imbalance and
-10-
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overclaiming of 3,282 AF of DY'Y production. (/d., 9 66.) As addressed more fully, below, because
Watermaster has taken the position that DY'Y Program production is exempt from assessments, the
additional 4,000 AF of DYY production claimed by CVWD and extra 3,282 AF of DY'Y production
claimed by FWC, in violation of the Exhibit G performance criteria, exempts that additional water
from otherwise authorized production assessments. It is a windfall. And it is a windfall at the
expense of other parties, like Ontario, who are required to make up the difference. (/d., 9 67.)
While Watermaster has taken the position DY'Y Program water is not assessed, and that the
2019 Letter Agreement somehow was legally sufficient to materially alter the Judgment and other
Court orders, this much is clear: the 2019 Letter Agreement explicitly incorporated the Exhibit G
performance criteria that CVWD and FWC now have violated. (Jones Decl., 4 35.) While the 2019
Letter Agreement allowed parties to pump over the groundwater baseline as defined in Exhibit G,
the 2019 Letter Agreement is silent as to all other aspects of the Exhibit G performance criteria and
does nothing to amend or modify the imported water criteria contained in Exhibit G. While, as
detailed below, the validity and legal effect of the 2019 Letter Agreement is very much in dispute,
even if, arguendo, the 2019 Letter Agreement is valid, CVWD and FWC violated both the terms
of the 2019 Letter Agreement and the 2003 Order adopting the Exhibit G performance criteria when
they claimed amounts of DYY production that exceeded the corresponding amount of their shift

off of imported water.

B. Watermaster’s Failure to Assess Stored Water is Inconsistent With the 1978
Judgment and Subsequent Court Orders

The Judgment requires that Watermaster assess all water produced from the Basin.
Accordingly, waiving assessments for the DY'Y Program would require a Judgment amendment or
explicit instructions from the Court for an exception for DYY production. Neither of these has
happened and thus Watermaster must comply with the Judgment in assessing DYY production.
Further, neither the 2003 nor 2004 DYY Court Orders can be interpreted by Watermaster in a
manner that is inconsistent with the Judgment. Ultimately, the terms of the Judgment prevail.

Managing the Basin is costly. To defray some of the costs, the Judgment and subsequent

agreements make clear that all water produced must be assessed. According to the Judgment, the
-11-
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amount that each party is assessed is “based upon production.” (RIN, Ex. 1 at 9 53 (emphasis
added).) The Judgment and other governing documents define groundwater production subject to
assessment in very broad terms. The Judgment, for example, does not distinguish between different
types of water produced. Instead, it defines “Produce or Produced” broadly as “[t]o pump or extract
ground water from Chino Basin” and “Production” as “[a]nnual quantity, stated in acre feet, of
water produced.” (/d. at 4(q), (s).) Similarly, the Judgment does not limit Watermaster’s ability
to assess production. (Jones Decl., §41; RIN, Ex. 1 at 4 51 [“Production assessments, on whatever
bases, may be levied by Watermaster pursuant to the pooling plan adopted for the applicable
pool.”].) The Watermaster Rules and Regulations, in turn, provide that “Watermaster shall levy
assessments against the parties . . . based upon Production during the preceding Production period.
The assessments shall be levied by Watermaster pursuant to the pooling plan adopted for the
applicable pool.”® (RJN, Ex. 2 at art. IV, § 4.1 (emphasis added).) And the Appropriative Pooling
Plan provides that “[c]osts of administration of [the Appropriative] pool and its share of general
Watermaster expense shall be recovered by a uniform assessment applicable to a// production
during the preceding year.” (Jones Decl., 4 42 (emphasis added).) The governing documents, in
other words, require that all water produced must be assessed. (See generally Hi-Desert Cnty.
Water Dist. v. Blue Skies Country Club, Inc. (1994) 23 Cal.App.4th 1723, 1737 [rejecting
watermaster’s attempt to “palpably ignore[] the rights of defendant as defined in” an earlier
judgment and instead trying to “extract money from defendant to pay for . . . supplemental water
in direct violation of the terms of such judgment™].)

To be sure, the Judgment distinguishes between native groundwater, stored groundwater,

and supplemental water for some purposes.'® Paragraph 11, for example, provides that ground

® The Watermaster Rules and Regulations allow for limited assessment adjustments, but the
exceptions do not apply to water produced through the DYY Program. (RJIN, Ex. 2 atart. IV, § 4.4;
Jones Decl., 4 44.)

10 The Judgment defines “Basin Water” as ground water within Chino Basin that is subject to the
Judgment, excluding stored water. (RJN, Ex. 1, at § 4(d).) “Stored Water,” in turn, is defined as
“[sJupplemental water held in storage . . . for subsequent withdrawal and use pursuant to agreement
with Watermaster.” (/d. at § 4(aa).) And “Ground Water” is “[w]ater beneath the surface of the

ground and within the zone of saturation, i.e., below the existing water table.” (Id. at § 4(h).)
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water storage capacity that is not used for storage or regulation of Basin Water can be used for
storage of “supplemental water,” pursuant to Watermaster’s control and regulation. But
Paragraph 11 does not suggest that different kinds of water can be assessed differently. Similarly,
Paragraph 14 prohibits the parties from “storing supplemental water in Chino Basin for
withdrawal,” except pursuant to a written agreement with Watermaster and in accordance with
Watermaster regulations. (RJN, Ex. 1 at 4 14.) This paragraph does not provide that such
“supplemental water” (or any other type of water) should not be assessed. Finally, Paragraph 13
prohibits parties from “producing ground water” in certain amounts but has nothing to say about
whether the water produced should be assessed. Put simply, the 1978 Judgment’s injunctions on
producing ground water or storing supplemental water do not require or even suggest that
supplemental water should be exempt from assessment. And nothing in subsequent agreements or

court orders alters Watermaster’s obligation to assess all water that is produced.

1. Watermaster’s actions confirm that all water produced must be
assessed

Consistent with the governing documents’ mandate that all water produced must be
assessed, Watermaster consistently assessed all water until suddenly reversing course. For
example, Watermaster assessed FWC’s production of supplemental water in assessment year
2021/22. (Jones Decl., § 46; RIN, Ex. 53.) Watermaster also assessed imported water. (See Jones
Decl., §47; RIN, Ex. 53.) Finally—and crucially—Watermaster assessed DYY Program water in
production years 2002/03 through 2010/11 during the first cycle of the DYY Program. (Jones
Decl., 49; RIN, Exs. 44-52.) Watermaster’s own actions establish that until very recently, all
water produced was assessed, and there has been no legal rationale given for the change in course.

2. Assessing all water does not amount to “double counting”

In its opposition to Ontario’s challenge to Watermaster’s previous (2021/22) Assessment
Package, FWC and CVWD have insisted that assessing all water produced would amount to a
“double administration charge” for the pumping of DYY Program water. This argument is hard to
take seriously. A San Francisco resident who pays a toll each time she crosses the Bay Bridge is

not thereby exempt from paying other city taxes, because the taxes or assessments have entirely
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different purposes. The same concept applies here: Entities participating in the DY'Y Program are
assessed administrative surcharges for the specific purpose of defraying the administrative costs of
running the DYY Program. Assessments of produced water, by contrast, underwrite Basin
operations as a whole. (RJIN, Ex. 1 at 99 53-54.)

Further, crediting FWC and CVWD’s position would invite gamesmanship. Water
suppliers could manipulate their records concerning the “type” of water they take to avoid paying
administrative surcharges like those the DY'Y Program assesses. By “coloring the water something
else”—i.e., by stating that they took 2,500 AF of recycled water rather than DYY water, or the

reverse—parties like FWC and CVWD can circumvent fees and improperly shift costs to others.

3. Excluding DYY water when calculating parties’ individual
assessments improperly shifted responsibility for those payments to
Ontario

By declining to assess water produced through the DYY Program in the FY 22/23
Assessment Package, Watermaster has repeated the same error it made the 2021/22 Assessment
Package. As a result, Watermaster allowed CVWD and FWC to circumvent their financial
responsibilities. While CVWD is only entitled to take 11,353 AF of DY'Y Program production per
year per its Local Agency Agreement, it claimed 17,912 AF, and was not assessed on the full
amount. And while FWC does not have a Local Agency Agreement at all, it was allowed to claim
5,000 AF of DYY Program Production. Watermaster’s failure to assess any DYY production
resulted in cost-shifting to other parties, including an additional $693,964 added financial burden
on Ontario. (Jones Decl., §67.) Watermaster’s decision not to assess all water produced
contravenes the Judgment and this Court’s 2003 and 2004 orders, which emphasize that the DY'Y
Program must “provide broad mutual benefits to the parties to the Judgment.” (RJN, Ex. 9 at pp. 4-
6; Id., Ex. 14 at p. 2.) An agreement that benefits only a few (CVWD and FWC) at the expense of
many contravenes that directive. And it contravenes case law holding that parties to a stipulated

judgment cannot unilaterally revise that judgment.

C. Watermaster Failed to Provide Notice Regarding the 2019 Letter Agreement
and Failed to Comply With the Mandatory Watermaster Approval Process

Aside from the Watermaster’s legally erroneous understanding of the Judgment and other
-14-
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governing documents, its approval of the FY 22/23 Assessment Package is unenforceable for a
second, independent reason. The Judgment and subsequent court orders prescribe both procedural
and substantive requirements relating to proposed Watermaster actions. In 2015, a proposed
amendment to the 2003 Funding Agreement (‘“Amendment 8”’) sought to make material changes to
the DYY Program, including changes to the parties’ performance criteria in Exhibit G. (RJN,
Ex. 16 at Ex. G.) Under the Judgment and court orders, Amendment 8 had to make its way through
the formal Watermaster Approval Process before it could be adopted, a process that involved
recommendations for approval by the pool and advisor committees tasked with assisting the
Watermaster in the performance of its duties under the Judgment. By contrast, the 2019 Letter
Agreement—which modified the DY'Y Program to allow for water to be recovered outside of local
agency agreements without a corresponding change or reduction in imported water supplies—was
not approved through the mandated Watermaster Approval Process, nor was notice of the proposed
changes provided to all parties as required under the Judgment. (See Jones Decl., 9 20, 33.)
Ontario incorporates by reference its arguments challenging the validity of the 2019 Letter
Agreement, which were made in its challenge to the Watermaster’s 2021/22 Assessment Package,
and which are now pending on appeal. (See Combined Reply at pp. 28-33 (RJN, Ex. 57).) For the
same reasons, the Watermaster lacked the authority to enact the FY 22/23 Assessment Package. At
the very least, if Watermaster wanted to make a change of this magnitude, it was obligated to
provide Ontario notice and an opportunity to be heard. (See RIN, Ex. 57.)

V. CONCLUSION

For the foregoing reasons, Ontario respectfully requests that the Court grant its challenge
and issue an order: (1) directing Watermaster to implement the DYY Program in a manner
consistent with the Judgment and subsequent agreements and court orders, including Exhibit G;
(2) directing Watermaster to comply with the Watermaster Approval Process; (3) correcting and
/1
/1
/1

/1
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1 | amending the FY 22/23 Assessment Package to assess water produced from the DYY Program;

2 | and (4) invalidating the 2019 Letter Agreement.

DATED: February 14, 2023 STOEL RIVES LLP
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Chino Basin Municipal Water District v. City of Chino, et al.
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| declare that;

| am employed in the County of San Bernardino, California. | am over the age of 18 years and not
a party to the action within. My business address is Chino Basin Watermaster, 9641 San
Bernardino Road, Rancho Cucamonga, California 91730; telephone (909) 484-3888.
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ONTARIO’S MOTION CHALLENGING WATERMASTER’S NOVEMBER 17, 2022
ACTIONS/DECISION TO APPROVE THE FY 2022/2023 ASSESSMENT PACKAGE

/X /  BY MAIL: in said cause, by placing a true copy thereof enclosed with postage thereon
fully prepaid, for delivery by the United States Postal Service mail at Rancho
Cucamonga, California, addresses as follows:

See attached service list: Mailing List 1
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addressee.
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transmission report, which was properly issued by the transmitting fax machine.

[ X/ BY ELECTRONIC MAIL: I transmitted notice of availability of electronic documents by
electronic transmission to the email address indicated. The transmission was reported
as complete on the transmission report, which was properly issued by the transmitting
electronic mail device.
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| declare under penalty of perjury under the laws of the State of California that the above is true
and correct.

Executed on February 15, 2023 in Rancho Cucamonga, California.
By: Ruby Favela Quintero
Chino Basin Watermaster
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l. INTRODUCTION AND SUMMARY

The Inland Empire Utilities Agency (“IEUA”) has no grounds to recover attorney fees for
its intervention in proceedings challenging the Chino Basin Watermaster (“Watermaster”). The
“Motion Challenging Watermaster’s Budget Action to Fund Unauthorized CEQA Review” (the
“CEQA Budget Motion”) brought by four moving parties, the City of Ontario (“Ontario”), the City
of Chino (“Chino”), and Monte Vista Water District and Monte Vista Irrigation Company
(collectively, “Monte Vista”), attacked a Watermaster budget action and sought no relief from
IEUA. Watermaster defended itself from the challenge and did not rely on IEUA.

IEUA’s fee motion invokes Section 9.2(d) of the Peace Agreement, but the CEQA Budget
Motion could not have triggered any attorney-fee shifting under the Peace Agreement because
Watermaster, the sole target of the CEQA Budget Motion, is not even a party to the Peace
Agreement. (Peace Agreement, at signature pages pp. 62-66; copy of Peace Agreement is Exhibit
A to Declaration of J. Cihigoyenetche, filed Feb. 20, 2025 [“Cihigoyenetche Decl.”].) Even if the
Peace Agreement were implicated, its fee-shifting provision Section 9.2(d) excludes adversarial
proceedings utilizing “the dispute resolution procedure under the Judgment.” (Id., at §9.2(d)
[emphasis added].)

The CEQA Budget Motion utilized Paragraph 31 of the Judgment (especially § 31(c) for
Watermaster “budget actions”) and tested the limits of Watermaster’s authority under Judgment.
Specifically, the Motion challenged Watermaster’s authority (1) to budget and assess parties for
environmental review of the Optimum Basin Management Program Update (“OBMPU”) and (2) de
facto to appoint IEUA as the lead agency for this purpose. (CEQA Budget Motion, filed Aug. 26,
2022, at p.3; copy of the CEQA Budget Motion is Exhibit 1 to Request for Judicial Notice, filed
Feb. 2, 2025 [“RJIN].) The CEQA Budget Motion comes within the exclusionary clause of Peace
Agreement section 9.2(d) because it sought relief under the Judgment Paragraph 31(c) for “budget
actions.” (See Judgment, relevant excerpts attached as Exhibit 1 to Declaration of Gina Nicholls,
filed concurrently herewith [“Nicholls Decl.”].)

None of the predicates to fee-shifting under Peace Agreement section 9.2(d) were met in the

context of this CEQA budget dispute. Section 9.2(d) applies where a notice of default is properly
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served on the opposing party, giving the party an opportunity to cure the default. (See Section 111.C
below.) This procedure was not followed by any participant in the CEQA budget dispute, and
certainly not by IEUA when it piled onto the dispute to defend Watermaster.

1. PROCEDURAL HISTORY

In August 2022 a coalition of parties to the Judgment consisting of Ontario, Chino, and
Monte Vista filed the CEQA Budget Motion challenging Watermaster’s adoption of a budget that
appropriated funds to conduct CEQA review of Watermaster’s OBMPU. The Motion’s primary
arguments were that (1) Watermaster lacks authority under the Judgment or other law to conduct
CEQA review, and (2) CEQA does not even apply to Watermaster’s OBMPU. (See CEQA Budget
Motion, Exh. 1to RIN.) The Motion also argued that Watermaster’s de facto endorsement of IEUA
as lead agency for CEQA review violates Watermaster’s neutrality as an arm of the Court. (ld., at
pp. 15-17.)

Watermaster opposed the Motion with substantial briefing that included an opposition brief,
three supporting declarations, two sets of evidentiary objections, and a separate motion for sur-reply
and a sur-reply brief. (Nicholls Decl., at §3.) IEUA intervened in support of Watermaster by filing
a 3-4 page opposition with a declaration. (Ibid.; see also IEUA Opposition & Declaration of S.
Deshmukh, filed Oct. 3, 2022.) Legal counsel for Watermaster presented oral arguments at the
hearing conducted by this Court. (Nicholls Decl., at 14 & Exh. 2.) Counsel for IEUA appeared but
otherwise did not participate in the oral argument. (lbid.)

At the hearing, the Court questioned why “CEQA is required here” before adopting all three
arguments advanced by Watermaster in their entirety as the basis for the Court’s decision. (Hearing
transcript, Exhibit A to Notice of Order, filed Nov. 29, 2022, at 13:15-16; 13:23-26; copy is attached
as Exhibit 2 to Nicholls Decl.) All three arguments pertained to Watermaster’s authority (not
IEUA), as follows: (1) Watermaster is bound by Advisory Committee’s budget approval; (2) OBMP
CEQA review is within Watermaster’s funding power; and (3) any challenge to Watermaster’s
assessments is premature. (Id., at 13:25-26, citing Watermaster’s Opposition Brief.) No party
including IEUA filed any motion for attorney fees following notice of the Court’s final ruling and

before the resulting appellate proceedings. (Nicholls Decl., at 16.)
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Ontario and Chino appealed from the Court Order.l On appeal, Watermaster filed a
Respondents brief approximately 36 pages long (10,288 words), and IEUA filed an additional
Respondents brief of approximately 6-7 page Respondent’s Brief (1,927 words), both defending the
trial Court’s ruling in favor of Watermaster. (Nicholls Decl., at §7.) The questions addressed by
the Court of Appeals opinion were nearly the same as at the trial court: “(1) [w]hether Watermaster
may appropriate and expend funds for the environmental review of the OBMPU; and (2) [w]hether
Watermaster may designate [IEUA] as the lead agency to conduct such review.” (Court of
Appeals Opinion, filed Nov. 12, 2024, at pp. 2-3 [emphasis added]; copy of the Opinion is attached
as Exhibit 3 to Nicholls Decl.) Legal counsel for IEUA requested oral argument and appeared at
the appellate oral argument, but otherwise remained silent during the proceedings. (Nicholls Decl.,
at §7.)

The Court of Appeal awarded “costs” — not attorney fees — to Respondents.2 (Court of
Appeals Opinion, at p. 20, Exh. 3 to Nicholls Decl.) IEUA filed a Memorandum of Costs on Appeal
with its motion seeking $63,029 for attorney fees from Ontario, Chino, and Monte Vista. Of that
amount, $12,897.50 is for legal services pre-appeal and $50,131.50 for legal services related to the
appeal. (Cihigoyenetche Decl., at §5.) After filing its motion, IEUA settled with Chino for $21,000.
(Notice of Settlement, filed Mar. 12, 2025.) The remaining balance sought by IEUA’s fee motion
is $42,029.

1. LEGAL ARGUMENT
IEUA’s motion fails for similar reasons as the Appropriative Pool’s attorney fee motion that

is scheduled for concurrent hearing by this Court.3 Normally attorney fees are not recoverable as

1 Monte Vista did not file an appeal. (Nicholls Decl., at §5.)

2 This opposition does not dispute costs claimed by IEUA in the amount of $40.00 paid toward
preparation of the reporter’s transcript for the appeal. (IEUA’s Memorandum of Costs on Appeal,
filed February 20, 2025.)

3 Ontario has proposed that all affected parties discuss global settlement of claims for attorney-fee
shifting, including motions by the Appropriative Pool and IEUA and motions pertaining to the
forthcoming Dry Year Yield appellate decision, all of which present certain common issues arising
for the first time in Watermaster Court. (Declaration of C. Jones, filed Mar. 19, 2025, at 16 &
Exh. B; copy of Jones Decl. is Exhibit 4 to Nicholls Decl. filed concurrently herewith.)
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costs. Rather, under the American rule, each party to a lawsuit must ordinarily pay their own
attorney fees regardless of outcome. (Wash v. Banda-Wash (2025) 108 Cal.App.5th 561, 567.)
Attorney fees are recoverable only where expressly authorized by contract or statute. (lbid., citing
Code of Civil Procedure, 81021.) Like the Appropriative Pool’s motion, IEUA’s motion also fails
because it does not cite any valid ground for attorney fee-shifting, which is unprecedented in
Watermaster Court.4 The American Rule applies and requires IEUA to bear its own attorney fees
incurred from its intervention in the CEQA budget dispute.
A Fee-Shifting Under the Peace Agreement Is Not Triggered Because the CEQA
Budget Motion Challenged Watermaster, Not a Party to the Peace Agreement.
IEUA’s motion assumes that the CEQA Budget Motion and the derivative appeal triggered
fee-shifting under Peace Agreement Section 9.2(d) because moving parties and IEUA are signatories
to the Peace Agreement, and the Motion discussed the Peace Agreement. (IEUA Motion, at 3:27-
28.) IEUA’s assumption is wrong. IEUA’s motion cannot satisfy IEUA’s burden to establish
entitlement to attorney fees in this dispute (Civic Western Corp. v. Zila Industries, Inc. (1977) 66
Cal.App.3d 1, 16) for the simple reason that its motion ignores a dispositive fact, i.e., that
Watermaster is not a signatory to the Peace Agreement. The CEQA budget challenge that was
brought under Section 31 of the Judgment against Watermaster — a non-party to the Peace
Agreement — cannot be converted into a Peace Agreement proceeding just because a Peace
Agreement party leaps to Watermaster’s defense.
B. Peace Agreement Section 9.2(d) Excludes Proceedings Under the Judgment
Such as the Motion Challenging Watermaster’s Budget Action Under
Judgment Paragraph 31(c).
Section 9.2(d) expressly excludes adversarial proceedings utilizing “the dispute resolution
procedure under the Judgment.” (Emphasis added.) The CEQA Budget Motion followed the

procedure specified under Paragraph 31(c) of the Judgment for any challenge to a Watermaster

4 The Appropriative Pool’s motion for attorney fees, which is scheduled for hearing concurrently
with IEUA’s motion, represents the first time ever that attorney fee-shifting has been requested for
proceedings in Watermaster Court under the Judgment. (Declaration of C. Jones, filed Mar. 19,
2025, at 17; copy of Jones Decl. is Exhibit 4 to Nicholls Decl. filed concurrently herewith.)
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“budget action,” including the requirement to file within a sixty-day time frame. (See CEQA Budget
Motion, at p.5-6, 8; copy of the CEQA Budget Motion is Exhibit 1 to RIN.) Also, the issues
presented on appeal, for which the IEUA is seeking fee-shifting, turned on interpretations of the
Judgment. The questions presented on appeal were: “(1) [w]hether Watermaster may appropriate
and expend funds for the environmental review of the OBMPU; and (2) [w]hether Watermaster may
designate [IEUA] as the lead agency to conduct such review.” (Court of Appeals Opinion, at pp. 2-
3; copy attached as Exhibit 3 to Nicholls Decl.) Both questions addressed the nature and scope of
Watermaster authority arising from the Judgment. Thus, the exclusionary clause of Section 9.2(d)
applies.

C. Section 9.2(d)’s Predicates to Fee-Shifting Are Not Met by the CEQA Budget

Motion.

Even if the dispute with Watermaster could be considered a proceeding under the Peace
Agreement (and it cannot because Watermaster is not a party to it), Section 9.2(d) still would not
apply. IEUA’s motion tries to shoehorn the CEQA Budget Motion into Section 9.2(d) and Article
9 of the Peace Agreement, which pertain to “defaults.” (Peace Agreement, at Article 9, entitled
“Conflicts,” and 89.2, pp. 53-56; copy of Peace Agreement is Exhibit A to Cihigoyenetche Decl.)
In the CEQA budget dispute, no participant alleged any Peace Agreement default at any time.

As explained more fully in Ontario’s Supplemental Opposition, filed March 19, 2025, to the
Appropriative Pool’s motion for attorney fees, “default” is a defined term referring to the “fail[ure]
to perform or observe any term, covenant, or undertaking in the [Peace] Agreement . . . and such
failure continues for ninety (90) days from a Notice of Default being sent in the manner prescribed
in Section 10.13.” (Peace Agreement, §9.1.) Thus, the requirements for a notice of default under
the Peace Agreement are specific — ninety-days written notice and opportunity to cure (ibid.), and
the written notice must be served by “personal delivery, mail, or fax.” (ld., at §10.13.) None of
these conditions are met here. IEUA’s motion does not mention any notice of default and there was
none.

Mere mentions of the Peace Agreement in the CEQA Budget Motion and related proceedings

are not the same as a notice of default that triggers the fee-shifting provisions under sections 9.1 and
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9.2(d). At best, references to the Peace Agreement in the CEQA Budget Motion implicate its
generally applicable attorney fee provision, Section 10.5. However, contrary to IEUA’s motion,
Section 10.5 requires each party to “bear its own costs, expenses, and attorneys’ fee arising out of
or in connection with the subject matter of this [Peace] Agreement and the negotiation, drafting,
and execution of this [Peace] Agreement. . ..” (Peace Agreement, §10.5 [emphasis added]; copy of
Peace Agreement is Exhibit A to Cihigoyenetche Decl.)

D. IEUA Unreasonably Incurred Attorney Fees to Defend Watermaster’s Budget

Action.

IEUA is not entitled to recover its attorney fees for defending Watermaster’s budget action.
“It is elementary that . . . the party claiming [attorney fees] must establish (1) not only entitlement
to such fees but (2) the reasonableness of the fees claimed.” (Civic Western Corp. v. Zila Industries,
Inc. (1977) 66 Cal.App.3d 1, 16; see also ComputerXpress, Inc. v. Jackson (2001) 93 Cal.App.4th
993, 1020 [party claiming fees must establish their reasonableness].) IEUA cannot satisfy its burden
on either of these points. The first point is discussed in the prior sections, above.

As for the second point, IEUA’s attorney fee request fails the reasonableness test. Nothing
in the CEQA Budget Motion compelled IEUA’s intervention. The Motion sought no relief against
IEUA, and Watermaster mounted its own successful defense. (See CEQA Budget Motion, Exhibit
1 to RIN.) Nothing in the Motion could have invalidated IEUA’s CEQA determinations despite
IEUA’s attempt to recast the CEQA Budget Motion as “a manipulation of the Watermaster process
to challenge” IEUA’s own separate project (Chino Basin Project)” (Court of Appeals Opinion, at p.
9; copy attached as Exhibit 3 to Nicholls Decl.) The neutrality issue raised by the Motion is
Watermaster’s obligation to remain neutral as between the parties; there was no argument that
lack of neutrality disqualifies IEUA from performing CEQA functions. (See CEQA Budget Motion,
Exhibit 1 to RIN.) The irrelevance of IEUA’s intervention is underscored by the fact its legal
counsel refrained from contributing to oral arguments at both the trial and appellate levels. (Nicholls
Decl., at 11 4,7 & Exh. 2.)

In short, there was no need for IEUA to intervene and defend Watermaster. So IEUA’s

attorney fees are unreasonable and cannot be shifted to Ontario for this additional reason.
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E. IEUA Is Not Entitled to Fees for Trial Court Proceedings Claimed Belatedly
Via a Memorandum of Costs on Appeal.

IEUA’s motion is time-barred to the extent it seeks $12,897.50 is for pre-appeal legal
services. IEUA improperly counted these fees as costs on its Memorandum of Costs on Appeal and
included them in its concurrently filed motion for attorney fees.

California Rules of Court, Rule 3.1702(b)(1) sets the deadline to file any motion for attorney
fees incurred “for services up to and including the rendition of judgment” as follows: the motion
must be “served and filed within the time for filing a notice of appeal under rule[] 8.104 ....” In
post-judgment proceedings, the term “judgment” may refer to a post-judgment appealable order on
such as the Court’s November 2022 order disposing of the CEQA Budget Motion. (See Alan v.
American Honda Motor Co., Inc. (2007) 40 Cal.4th 894, 901 [“[C]ourts typically embody their final
rulings . . . in orders or judgments . . . constitute[ing] the court's final [and therefore appealable]
decision on the merits.].) Because the Court rendered a final, appealable order on the merits
analogous to a judgment in November 2022, the time to file any motion for attorney fees ran
concurrently with the time to appeal from the order and expired in early 2023.

Because IEUA’s time to request any allowable fees for pre-appeal activities long since
expired, IEUA’s motion should be limited to seeking only appellate fees — which are not available
for all the reasons explained above.

IV. CONCLUSION

For all the reasons set forth herein, Ontario respectfully requests that the Court deny IEUA’s
motion. IEUA must bear its own attorney fees under (1) the Judgment, (2) the American rule, and
(3) the Peace Agreement, all of which require IEUA to bear its own attorney fees in this matter.

Also, IEUA’s attorney fees were not reasonably incurred for purposes of Civil Code section 1717
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because the CEQA Budget Motion sought no relief as to IEUA. Finally, the time to seek pre-appeal

attorney fees expired more than two years ago.

Dated: March 21. 202 NOSSAMAN LLP
ated are , 2025 FREDERIC A. FUDACZ

GINA R. NICHOLLS

Frederic A. Fudacz
Attorneys for CITY OF ONTARIO

By:

-10 -

ONTARIO’S OPPOSITION TO IEUA’S MOTION FOR COSTS AND ATTORNEY’S FEES




CHINO BASIN WATERMASTER
Case No. RCVRS 51010
Chino Basin Municipal Water District v. City of Chino, et al.

PROOF OF SERVICE

| declare that:

I am employed in the County of San Bernardino, California. | am over the age of 18 years and not
a party to the action within. My business address is Chino Basin Watermaster, 9641 San
Bernardino Road, Rancho Cucamonga, California 91730; telephone (909) 484-3888.

On March 21, 2025 | served the following:

ONTARIO’S OPPOSITION TO INLAND EMPIRE UTILITIES AGENCY’S MOTION FOR
COSTS AND ATTORNEY’S FEES PURSUANT TO CIVIL CODE §1717 AND CODE OF
CIVIL PROCEDURE §1033.5

BY MAIL: in said cause, by placing a true copy thereof enclosed with postage thereon
fully prepaid, for delivery by the United States Postal Service mail at Rancho
Cucamonga, California, addresses as follows:

See attached service list: Mailing List 1

BY PERSONAL SERVICE: | caused such envelope to be delivered by hand to the
addressee.

BY FACSIMILE: | transmitted said document by fax transmission from (909) 484-3890
to the fax number(s) indicated. The transmission was reported as complete on the
transmission report, which was properly issued by the transmitting fax machine.

BY ELECTRONIC MAIL: [ transmitted notice of availability of electronic documents by
electronic transmission to the email address indicated. The transmission was reported
as complete on the transmission report, which was properly issued by the transmitting
electronic mail device.

See attached service list: Master Email Distribution List

| declare under penalty of perjury under the laws of the State of California that the above is true
and correct.

Executed on March 21, 2025 in Rancho Cucamonga, California.

By: Anha T. Nelson
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CERTIFICATE OF INTERESTED ENTITIES OR PERSONS
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I. INTRODUCTION

Forty-five years ago, several hundred individuals and

entities entered into a stipulated agreement governing rights to
groundwater and storage capacity in Chino Groundwater Basin
(the “Basin”). The superior court memorialized the parties’
agreement in a 1978 judgment (the “Judgment”). The Judgment
appointed the Chino Basin Watermaster ( “Watermaster”) and
tasked Watermaster with even-handed management of the Basin
consistent with the Judgment, including by adopting rules and
regulations for the conduct of its duties, establishing committees
of parties with similar interests in the Basin, developing
uniformly applicable rules for the storage of water, and assessing
parties for all water produced from the Basin. At its core, this
dispute is about whether Watermaster and other parties to the
Judgment may run roughshod over the Judgment’s requirements
to the detriment of the City of Ontario (“Ontario”) and others.
Ontario takes the position that they may not, and respectfully
requests that this Court reverse the superior court’s decision to
the contrary.

Each year, Watermaster prepares an assessment package
detailing the accounting for production and use of Basin water,
and announcing the assessments that producers of Basin water
must pay. Traditionally, consistent with the Judgment,
Watermaster has assessed all water produced from the Basin.
This included stored water produced as part of the Dry Year
Yield Program (“DYY Program”), a conjunctive use program

established for the storage of extra water during wet years and

the corresponding recovery of that groundwater during dry years.
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The DYY Program was meticulously crafted by agreements and
court orders that provided, among other things, that only parties
that executed written agreements (known as local agency
agreements) could participate.

All of this changed without notice. In the 2021/2022
Assessment Package at issue here, Watermaster announced that
1t would not be levying assessments on water produced through
the DYY Program. And in the same production year, for the first
time, Watermaster allowed Fontana Water Company (“FWC”) to
participate in the DYY Program, even though FWC did not have
a local agency agreement allowing it to withdraw water from that
program. These changes clearly violated the Judgment and
subsequent court orders unambiguously requiring that all water
produced from the Basin must be assessed and that water may
not be produced from the DYY Program absent a written local
agency agreement.

Rather than recognizing as much, the superior court
concluded that Ontario’s challenge to the 2021/2022 Assessment
Package amounted to an untimely and improper objection to an
earlier letter agreement that Watermaster staff entered into with
Metropolitan Water District, Three Valleys Municipal Water
District, and Inland Empire Utilities Agency (“IEUA”) (the “2019
Letter Agreement”). But the court failed to appreciate that
Watermaster relied on the 2019 Letter Agreement to make
fundamental changes to the DYY Program without providing
notice to Ontario and other affected parties, and without

following the required procedures for making material
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amendments to the Judgment and the DYY Program. In fact
(and contrary to the superior court’s conclusion otherwise)
Watermaster never provided notice to Ontario of the 2019 Letter
Agreement. The 2019 Letter Agreement, put simply, was enacted
in the shadows, and its full effects became clear only when
Watermaster issued its 2021/2022 Assessment Package. Ontario
timely challenged the 2021/2022 Assessment Package. Ontario
therefore respectfully requests that this Court reverse the
superior court’s denial of Ontario’s challenge and remand with
instructions to (1) invalidate the 2019 Letter Agreement;

(2) direct Watermaster to comply with the process provided for in
the Judgment and subsequent court orders when approving
material changes; (3) direct Watermaster to implement the DYY
Program in a manner consistent with the Judgment and court
orders; and (4) correct and amend the 2021/2022 Assessment
Package to assess water produced from the DYY Program.

II. ISSUES PRESENTED FOR REVIEW

1. Where a 1978 stipulated judgment and subsequent
agreements between the parties make clear that all water
produced from the Basin must be assessed, did
Watermaster violate the Judgment by exempting from
assessment stored groundwater produced from the Basin?

2. Where a 1978 stipulated judgment and subsequent court
order require that parties may only withdraw stored water
from the Basin pursuant to a written agreement, did
Watermaster violate that Judgment and court order by
permitting a party without a local agency agreement to
withdraw stored water from the Basin?

3. Where Watermaster enacted major changes to the DYY

Program without notifying Ontario or proceeding through
the sequential approval process mandated by the Judgment
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and other court orders, and where the changes and the
harm wrought on Ontario only became evident when
Watermaster issued its 2021/2022 Assessment Package,
was Ontario’s challenge to the 2021/2022 Assessment
Package valid and timely?

III. BACKGROUND

A. The 1978 Judgment.

The Chino Groundwater Basin (the “Basin”) is one of the
largest groundwater basins in Southern California, providing
water to millions of residents of San Bernadino, Riverside, and
Los Angeles Counties. After years of severe water shortages and
continuous overdrafts in the 1960s and 1970s, a complaint was
filed seeking an adjudication of rights to groundwater and
storage capacity in the Basin. (AA44,! AA48 [Judgment 9 1, 7].)
Trial and a stipulated judgment led to the superior court’s
1mposition of a “physical solution,” an equitable plan for the
management of groundwater resources, which is set forth in a
1978 judgment (the “Judgment”). “The phrase ‘physical solution’
1s used in water-rights cases to describe an agreed upon or
judicially imposed resolution of conflicting claims in a manner
that advances the constitutional rule of reasonable and beneficial
use of the state’s water supply.” (City of Santa Maria v. Adam
(2012) 211 Cal.App.4th 266, 287, as modified on denial of reh’g
(Dec. 21, 2012).)

The Judgment addresses a variety of issues related to the

allocation of Basin resources and Basin management. For

1 Citations to Appellant’s Appendix are referenced as AA and
page number without any leading zero, e.g., AA1, AA2050.
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example, the Judgment appoints and details the duties of the
Chino Basin Watermaster (“Watermaster”), a nine-member
Board charged with administering and enforcing the Judgment
and defines the processes Watermaster must follow when
exercising its powers and responsibilities. (AA10 [Judgment
99 16-17].)

The Judgment also identifies the Basin’s safe yield, that is,
the amount of water that can be withdrawn annually from the
Basin without harming or depleting the Basin, and defines the
parties’ various rights to groundwater in the Basin. (AA48-AA50
[Judgment 9 6, 8-10].) The Judgment generally prohibits
parties from “producing ground water from Chino Basin” except
as provided in the Judgment or a written water storage
agreement. It also provides for the equitable, but mandatory,
apportionment and assessment of costs of Basin management
based on the amount of a party’s individual groundwater
production. (AA47, AA51, AA67 [Judgment 9 4(x), 13, 53].)

The Judgment further explains that there is “a substantial
amount of available ground water storage capacity” in the Basin
that can be used for conjunctive use. (AA50 [Judgment § 11].)
Conjunctive use is the planned use of surface water and
groundwater resources to provide a buffer against drought.
Conjunctive use generally involves immediately using surface
water or storing it as groundwater in wet years when water is
plentiful and withdrawing it from storage during dry years as a
means of improving the availability and reliability of water. The

Judgment explicitly recognizes that utilization of groundwater
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storage capacity is essential to safe and sustainable management,
but it also requires that the Basin’s groundwater storage capacity
“be undertaken only under Watermaster control and regulation”
in order to “protect the integrity of both such Stored Water and
Basin Water in storage and the safe yield of the Chino Basin.”
(Id.)

The Judgment defines “stored water” as “supplemental
water held in storage, as a result of direct spreading, in lieu
delivery, or otherwise, for subsequent withdrawal and use
pursuant to agreement with Watermaster.” (AA47 [Judgment
9 4(aa)].) “Supplemental water,” for its part, is defined as “both
water imported to Chino Basin from outside Chino Basin
Watershed, and reclaimed water,” which in turn is defined as
water “which, as a result of processing of waste water, is suitable
for a controlled use.” (AA46-AA47 [Judgment 9 4(u), (bb)].) The
Judgment treats stored and supplemental water differently for
certain purposes. For example, the Judgment provides that
stored water is not included in the Basin’s safe yield. (AA45,
AA47 [Judgment 9 4(d), (x)].) It also provides that while parties
are entitled to a predetermined amount of groundwater in the
Basin consistent with the safe yield, they may not store
additional groundwater, or withdraw stored groundwater,
without a written agreement with Watermaster. (AA51
[Judgment q 14].)

Other provisions, however, are categorical commands and
do not distinguish between the “type” of groundwater—i.e., native

(naturally occurring) or stored—at issue. The Judgment

11
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provides, for example, that annual assessments levied against
the parties to the Judgment should be “based upon production”
(AA67 [Judgment 9 53)), i.e., on the annual quantity of
groundwater pumped or extracted from the Basin (AA46
[Judgment g 4(q), (s)]). The Judgment’s definition of
groundwater is similarly broad and does not distinguish between
the “type” of groundwater or how that water made its way into
the Basin. Groundwater is simply water “beneath the surface of
the ground and within the zone of saturation, i.e., below the
existing water table.” (AA45 [Judgment 9 4(h)].)

B. Watermaster’s role.

As noted, the Judgment appoints and defines

Watermaster’s role in administering and enforcing the Judgment.

The Judgment is clear that Watermaster is authorized to act
“[s]ubject to the continuing supervision and control of the Court.”
(AA53 [Judgment 9§ 17].) Watermaster, in other words, is an arm
of the court. (See generally Water Replenishment Dist. of S. Cal.
v. City of Cerritos (2012) 202 Cal.App.4th 1063, 1072 [noting that
Watermaster “serves as an arm of the court to assist the Court in
the administration and enforcement of the provisions of this
judgment” (internal quotation marks omitted)]; Dow v. Honey
Lake Valley Res. Conservation Dist. (2021) 63 Cal.App.5th 901,
911 [observing that Watermaster is “considered an arm of the
Court” (internal quotation marks omitted)].) Unlike parties to
the Judgment like Cucamonga Valley Water District (“CVWD”)
and the City of Ontario (“Ontario”), “[t|he [W]atermaster’s role is

merely to administer and implement the decree; its role is not to
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champion the rights of some water users subject to the decree to
the detriment of other water users subject to the decree. In other
words, the [W]atermaster’s role is not to take sides or play
favorites.” (Dow v. Lassen Irrigation Co. (2022) 75 Cal.App.5th
482, 489.) Rather, Watermaster is charged with conducting its
duties “in an impartial and unbiased” manner. (Id.)

C. Basin management and the Watermaster
approval process.

To facilitate management of the Basin, the Judgment
provides a detailed roadmap to ensure the parties bound by and
subject to the Judgment have adequate opportunities to develop
and present recommendations to Watermaster. The Judgment
creates three “pools” of parties with similar rights in the Basin:
(1) an overlying (agricultural) pool, (2) an overlying (non-
agricultural) pool, and (3) an appropriative pool.2 (AA63
[Judgment g 43].) Each pool is represented by a “pool
committee,” which is responsible for “developing policy
recommendations for administration of its particular pool” and
for transmitting uncontroversial actions and recommendations
“directly to Watermaster for action.” (AA60-AA61 [Judgment

9 38(a)].) In addition, representatives of each pool committee

2 The overlying (agricultural) pool consists of producers of water
for non-industrial or non-commercial purposes, as well as the
State of California; the overlying (non-agricultural) pool consists
of producers of water for industrial or commercial purposes; and
the appropriative pool consists of owners (both public and
private) of appropriative rights. (AA63 [Judgment § 43].) A list
of the entities in each pool can be found in Exhibits C, D, and E to
the Judgment. (AA73-AA97.)
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serve on an “advisory committee,” which has “the duty to study,
and the power to recommend, review and act upon all
discretionary determinations made or to be made . . . by
Watermaster.” (Id. 9 38(b).)

To safeguard water resources within the Basin, and to
ensure that the interests of parties to the Judgment are
protected, the Judgment also requires that the pool and advisory
committees follow certain procedures. Notice must be provided
before any meeting of the pool or advisory committee. (AA59-
AA60 [Judgment 9 37(b), (c)].) Minutes must be kept of all such
meetings and furnished to parties in the pool(s) concerned. (Id.
9 37(d).) Whenever an action or recommendation of a pool
committee requires Watermaster to implement the action or
recommendation, notice must be provided to the other two pools.
(Id. 9 38(a).) If one of the other pools objects to the action or
recommendation, it must be reported to the advisory committee
for consideration before it is transmitted to Watermaster. (Id.)

The Judgment similarly charges Watermaster with
following certain established procedures. If Watermaster rejects
the advisory committee’s recommendation, Watermaster is
required to hold a public hearing and to issue written findings
and decision justifying its departure. (AA61 [Judgment
9 38(b)[1]].) Similarly, if Watermaster proposes to take
discretionary action (i.e., an action other than a simple approval
or disapproval of an action or recommendation by a pool
committee), it must serve notice on the advisory committee and

1its members at least 30 days before the Watermaster meeting at
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which the action is authorized. (AA61-AA62 [Judgment

9 38(b)[2]].) Watermaster has no authority to bypass these
procedures. In fact, as an arm of the court, it is Watermaster’s
duty to implement them neutrally and fairly and without
prejudice towards a particular outcome.

Over time, the Judgment has been modified by subsequent
agreements and court orders, including the Chino Basin
Watermaster Rules and Regulations, pursuant to the Judgment’s
mandate that Watermaster “adopt, after public hearing,
appropriate rules and regulations for conduct of Watermaster
affairs.” (AA54 [Judgment § 18]; see AA843.) A peace agreement
to settle disputes among the parties was adopted and approved
by the superior court in 2000 (the “Peace Agreement”). (See
AA1757.) The Peace Agreement provides, among other things,
that Watermaster may not approve a water storage and recovery
project “if it . . . will cause any Material Physical Injury to any
party to the Judgment or the Basin.” (AA1783-AA1784
[1 5.2(a)(w)].)?

Since the original enactment of the Judgment, the court
has consistently retained “[f]ull jurisdiction, power and
authority” as to “all matters contained” in the Judgment. (AA53
[Judgment g 17]; see also AA57 [Judgment 9 31] [“All actions,
decisions or rules of Watermaster shall be subject to review by
the Court.”].) In other words, the Judgment entrusts the court

with the responsibility to ensure that all players in the Basin,

3 The Peace Agreement was subsequently amended in 2004 and
2007. (See AA1841, AA1856.)
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including Watermaster, play by the rules.

D. Watermaster’s authority to levy assessments.

As noted, the Judgment imposes both the authority and the
duty on Watermaster to levy and collect assessments based on
production during the prior year. (See AA55, AA67 [Judgment
19 22, 24, 53]; see also AA868-AA869 [section 4.1] (Watermaster
rules and regulations require that Watermaster “shall levy
assessments against the parties . . . based upon Production
during the preceding Production period).) In furtherance of these
requirements, each year, Watermaster staff prepares an annual
assessment package detailing the accounting for production and
use of Basin water. (See AA2889.)

The cost of operating the Basin is determined based on an
annual budget. The amount that each party is assessed 1s
determined by dividing the total of the fixed costs of operating
the Basin by the total annual production of all parties. (AA661
[4 61].) That calculation yields a dollar amount per acre foot of
water. (Id. 9 62.) Since the costs are fixed, when the total
annual production increases, the unit cost decreases; conversely,
when the total annual production decreases, the unit cost
increases. (Id.) More concretely, if Watermaster treats certain
types of water produced by certain parties as not “produced” (i.e.,
exempts from assessment certain types of water) the unit cost per
acre foot of water—and the total amount that the other parties
must pay—rises. (See id. 9 63.)

E. The DYY Program.

In 2000, California voters approved a proposition
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authorizing the state to sell $1.97 billion in general obligation
bonds for water-related projects. (AA1208.) The Metropolitan
Water District (“Metropolitan”) received $45 million in grant
funds to be used for groundwater storage projects within its
service area. (Id.) As a result, in June 2003, Metropolitan and
two of its member public agencies—Inland Empire Utilities
Agency (“IEUA”) and Three Valleys Municipal Water District
(“TVMWD”)—entered into a Groundwater Storage Program
Funding Agreement with Watermaster (the “2003 Funding
Agreement”).

The 2003 Funding Agreement provided that Metropolitan
could store up to 100,000 acre feet of water in the Basin.4
(AA1213.) It further provided that during dry years,
Metropolitan could require (or “call”’) on parties with local agency
agreements to produce 33,000 acre feet of stored groundwater
from that storage account while simultaneously requiring the
agencies to forgo using an equivalent amount of surface water.
(Id.) In wet years, this arrangement allowed Metropolitan to
store water to provide a buffer for future dry years, and in dry
years, it left Metropolitan with more surface water to distribute
within its service area. (AA1208-AA1209, AA1226-AA1227.)
This arrangement, now known as the DYY Program, was

understood to provide “a mutually beneficial arrangement” for

4 An acre foot of water is the amount of water needed to cover an
acre of land (about the size of a football field) to the depth of one
foot deep and is generally considered to be the amount of water
used by a household of four people over the course of two years.
(Littleworth and Garner, California Water (3rd ed. 2019) p. 2.)
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the use and storage of groundwater. (AA1210.) The DYY
Program, in other words, “allow[s] for rational regional water
supply planning by allowing for increased imports to the Chino
Basin during wet years, and reduced imports during dry years.”
(AA1480.)

The 2003 Funding Agreement was adopted through the
required process discussed above, i.e., after notice and
consideration by the pool committees, the advisory committee,
and Watermaster itself. (AA651 [ 19].) It was ultimately
approved by superior court order. (See AA1336.) In its order, the
superior court recognized that because of the Judgment’s
injunction on storing or withdrawing water except pursuant to a
written storage agreement (see AA51 [Judgment 9 13, 14]),
Watermaster would need to execute, and the court would have to
approve, local agency agreements for the 2003 Funding
Agreement to take effect. (See AA1338.) Consistent with the
superior court’s order, IEUA, TVMWD, and their member
agencies executed written local agency agreements to govern
performance obligations under the DYY Program. (See AA652-
AAG653 [ 25], AA1358-AA1456.)

In 2004, Watermaster filed—and the superior court
approved—a motion seeking final approval of the DYY Program
and an associated storage and recovery agreement between
Watermaster, Metropolitan, IEUA, and TVMWD (the “DYY
Storage Agreement”). (AA1470.) The DYY Storage Agreement
included specific performance criteria that would be used to

ensure that the stored groundwater that parties to the agreement
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produced as part of the DYY Program would be produced instead
of imported surface water. (See AA1330.) These performance
criteria, sometimes referred to as “Exhibit G performance
criteria,” help effectuate the promise of the DYY Program—
ensuring a balanced formula by calling for the reduction of
imported surface water deliveries and the corresponding
replacement of that water with stored groundwater from the DYY
account.

Watermaster’s 2004 motion confirmed that the DYY
Storage Agreement, including the Exhibit G performance criteria,
had been “fully vetted through the traditional Watermaster
process, thoroughly examined by the parties to the Judgment and
unanimously supported and approved by all the various Pools,
the Advisory Committee and the Watermaster Board. Ample
notice and opportunity to be heard has been afforded all parties
to the Judgment and the public generally.” (AA1470; see also
AA1578 [court order approving the DYY Storage Agreement
notes that it was unanimously approved by all three pools, the
advisory committee, and Watermaster].) The superior court’s
order approving the DYY Storage Agreement reiterated that the
DYY Program would “provide broad mutual benefits to the
parties to the Judgment” (AA1576), and that “no use shall be
made of the storage capacity of Chino Basin except pursuant to
written agreement with Watermaster” (AA1577 [citing Judgment
9 12]). The court further found that the DYY Storage Agreement
was “unlikely to have any adverse impacts on a party to the

Judgment.” (AA1578.) Taken together, the 2003 Funding
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Agreement (and the court order approving it), the DYY Storage
Agreement (and the court order approving it), and the local
agency agreements that were subsequently executed, govern the
operation of the DYY Program.

Two additional points bear mentioning. First, the 2003
Funding Agreement was amended several times during the
development of the DYY Program. The first seven amendments,
which were passed in the initial phases of the DYY Program,
were ministerial—pertaining to the completion timing of facilities
and changes in sources of funds—and were therefore handled
administratively, in accordance with the Judgment and other
governing documents. (See AA648 [ 7], AA1609.) The eighth
amendment in 2015, which made material changes to the DYY
Program by altering the parties’ performance criteria, was
adopted only after formal notice was provided to the parties and
the proposal was vetted and approved by the pool committees, the
advisory committee, and Watermaster, and a technical analysis
confirmed that the amendment would not cause material physical
injury to the Basin. (AA1458, AA1678; see AA648-649 [ 7-8].)
The amendment was executed by parties with local agency
agreements.

Second, substantial costs are associated with the DYY
Program, including to finance the maintenance and operation of
DYY facilities and Watermaster staff time necessary to
administer the DYY Program. (AA1340-AA1341, AA1608-
AA1609.) Accordingly, entities participating in the DYY Program

pay Watermaster administrative surcharges for the specific
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purpose of defraying these costs. These administrative fees,
however, are distinct from assessment fees charged for
production of groundwater from the Basin, whose purpose is to
underwrite Basin operations as a whole. (AA67 [Judgment

99 53-54].)

F. The 2019 Letter Agreement.

In 2018, IEUA (not Watermaster) floated the idea of
allowing parties with local agency agreements to implement
voluntary (rather than mandatory) production of stored
groundwater out of the DYY account without a corresponding
reduction of imported surface water. (AA654-AA655 [ 32].) This
was a change to the DYY Program. Recall that the fundamental
purpose of the DYY Program was to create a symmetrical
formula by ensuring that parties produce stored groundwater
from the DYY account during dry years in lieu of (not in addition
to) producing surface water.

IEUA, however, did not attempt to explain how or whether
the 2003 Funding Agreement or the 2003 and 2004 court orders
approving various parts of the DYY Program contemplated such
an arrangement. As will be described later, allowing local
agencies that participated in the DYY Program, not to mention
an entirely new agency, to produce stored groundwater from the
DYY account without demanding a corresponding change or
reduction in imported water supplies would throw off the careful
balance struck by the DYY Program. Absent from the discussion
was any suggestion that the contemplated changes would exempt

parties who produced stored groundwater from the DYY account
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from paying their share of Basin assessments, or that the
proposed changes would allow a party without a local agency
agreement to participate in the DYY Program.

The topic of IEUA’s proposal never appeared as a business
or informational item for discussion and potential adoption.
Rather, it was included under Watermaster’s “General Manager’s
Report” on the agenda for the September 2018 meetings of the
appropriative pool (but not the agricultural and non-agricultural
pools), the advisory committee, and the Watermaster Board.

(See AA2040-AA2050.) And at all three meetings, Watermaster’s
General Manager insisted that the proposal would not “commit
Watermaster to . . . anything” and even went so far as to contend
that the proposal did not “constitute a change” requiring vetting
through the Watermaster approval process. (AA673, AA687.)

Ontario contemporaneously registered its view that the
proposal should go through the traditional approval process, and
noted significant uncertainty about the practical effect the
proposal would have. (AA655 [ 34], AA692-AA695.) Ontario
explained that “[a]s long as there are parameters that are
undecided or unclear, Ontario cannot take a position of support
because we cannot know the full effects of the proposed changes.
Without these details, which would best be explained and
memorialized in an amendment, we will take a wait-and-see
approach regarding impacts, and we reserve the right to address
any harm or detriment that may arise.” (Id.)

Nevertheless, Watermaster’s General Manager executed

IEUA’s proposal by letter agreement between Watermaster,
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Metropolitan, IEUA, and TVMWD on February 19, 2019. The
adoption of the letter agreement (the “2019 Letter Agreement”)
thus was neither preceded nor followed by formal notice of
Watermaster’s action as the Judgment and the Watermaster
Rules and Regulations require for “discretionary” actions.

(See AA61-AA62 [Judgment g 38(b)[2]].) Indeed, because it was
never included as a business item or informational item on the
agendas of any of the pool committee meetings, none of the pools

had the opportunity to consider the proposed amendment to the

DYY Program. Nor was the subject of the 2019 Letter Agreement

ever subjected to full and formal consideration by the advisory
committee or Watermaster. And crucially, Watermaster did not
mail the 2019 Letter Agreement to Ontario. (See AA2069-
AA2070 [Ontario not listed as recipient on letter from
Metropolitan documenting agreement].)

G. Impacts of the 2019 Letter Agreement.

As later became apparent, changes to the DYY Program
introduced through the 2019 Letter Agreement resulted in harm
to Ontario and other parties to the Judgment. First, the 2019
Letter Agreement allowed parties to produce extra stored
groundwater from the DYY account without a corresponding
change or reduction in production of imported surface water. It
did so by inserting a provision allowing for “voluntary” or
discretionary withdrawals at a party’s whim. Under the 2019
Letter Agreement, CVWD, for example, produced over 20,000
acre feet of water in 2021-22 even though the agreed-to
performance criteria in Exhibit G of the DYY Storage Agreement
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authorized it to produce only 11,000 acre feet in any given year.

Second, Watermaster interpreted the 2019 Letter
Agreement to allow parties without a local agency agreement to
make withdrawals from the DYY Program storage account.
Under the Judgment, a written agreement with Watermaster is
required before an entity may withdraw stored water from the
Basin. (AA51 [Judgment § 14].) Similarly, the court order
approving the 2003 Funding Agreement made clear that local
agency agreements are required before a party may withdraw
stored groundwater from the DYY account. (AA1338.)
Previously, the DYY Program benefited only Metropolitan, IEUA,
TVMWD, Watermaster, and local agencies that had executed
local agency agreements. Nevertheless, for the first time,
Fontana Water Company (“FWC”), which is not governed by a
local agency agreement, was allowed to produce approximately
2,500 acre feet of stored groundwater from the DYY account and
claim that DYY production for 2021/2022.

Third, Watermaster interpreted the 2019 Letter Agreement
to allow it to exempt from assessment stored groundwater
produced from the DYY account. That is what Watermaster did
in its fiscal year 2021/2022 Assessment Package. (See AA2889-
AA2932.)

In concrete terms, these changes left Ontario and other
parties not participating in the DYY Program holding the bag.
Recall that the unit cost that parties to the Judgment must pay
per acre foot of water is based on fixed costs divided by the total

annual production of all parties in the Basin. (AA661 [ 62].) By
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exempting stored groundwater produced from the DYY account,
Watermaster effectively reduced the denominator in that
calculation, thereby increasing the unit cost for all parties. At
the same time, Watermaster’s decision meant that parties like
CVWD (which drastically increased its production of stored
groundwater from the DYY account) were exempt from paying
large sums for water they produced. Similarly, non-parties like
FWC (which was inappropriately allowed to produce stored
groundwater from the DYY account despite not being a formal
participant in the program) were not assessed for their
production of this groundwater.

A simplified example may be illustrative. Suppose the unit
cost for all water produced from the Basin was determined to be
$100 per acre foot. Suppose also that CVWD produced a total of
1,000 acre feet of water from the Basin, 600 acre feet of which
was stored groundwater from the DYY account. CVWD should be
assessed $100,000 (1,000 acre feet x $100 per acre foot) on the
water it produced, regardless of which “account” the water came
from.

By Watermaster’s calculation, however, only 400 acre feet
of the water CVWD produced is assessable. The 600 acre feet of
stored groundwater CVWD produced from the DYY account is
exempt from assessment and is therefore essentially free to
CVWD when it comes to paying its required share of fixed Basin
costs based on CVWD’s total annual production. The exemption
of this 600 acre feet would result in a higher unit cost (of, say,

$130 per acre foot of water produced). As a result, under

25

120140583.5 0077104-00001

ocument received by the CA 4th District Court of Appeal Division 2.



Watermaster’s approach, CVWD would pay only $52,000
(400 acre feet x $130 per acre foot) despite having actually
produced 1,000 acre feet. Simultaneously, a party like Ontario
that withdrew no or very little groundwater from the DYY
storage account would get hit with a unit cost ($130 per acre foot
of produced water from the Basin rather than $100) that is
significantly higher than it otherwise would have been.

Here, the harm is even more striking. CVWD paid
approximately $1 million less than it would have had its
20,500 acre feet of production of DYY water been assessed, and
other parties (including Ontario) paid $1 million more than they
otherwise would have.5 And, for its part, FWC avoided
assessments on 2,500 acre feet of DYY production even though
FWC does not have a local agency agreement authorizing its
participation in the program.

H. Ontario’s challenge.

Ontario timely challenged the 2021/2022 Assessment
Package in the superior court, arguing that Watermaster’s failure

to assess stored groundwater produced from the DYY account

5The same sort of cost-shifting occurred with respect to other
payment obligations that are calculated based on each party’s
production. For example, desalter replenishment obligations are
an annual fixed obligation that members of the appropriative
pool (including Ontario, CVWD, and FWC) must pay. When the
amount of water a party produces is artificially low (i.e., because
its production of groundwater from the DYY storage account is
not considered “produced”), that party’s share of the desalter
replenishment obligations is also proportionately reduced and
shifted to the other parties, resulting in a direct and substantial
financial injury. (AA662-AA663 [ 64-65, 67].)
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contravened the Judgment and other court orders and
agreements governing the Basin’s operation, and that in enacting
the 2019 Letter Agreement, Watermaster made significant
changes to the DYY Program without following the required
approval process or providing the requisite notice of its action
prior to Watermaster’s execution of the 2019 Letter Agreement.

The superior court rejected Ontario’s challenge. As for
Watermaster’s decision to exempt stored groundwater from the
DYY account from assessment, the court summarily stated that
the Judgment “seems to distinguish between the production of
Basin Water and the withdrawal of Stored Water.” (AA3085.) In
the court’s view, that distinction was “relevant to the issue of
Watermaster assessments.” (Id.)

With respect to notice, the court explained that “the
mailing of the actual 2019 Letter Agreement constituted notice of
Watermaster’s action” because it allowed for voluntary
withdrawals above the baseline set forth in the Exhibit G
performance criteria. (AA3079-AA3080 [emphasis omitted].) The
court concluded that because Ontario did not challenge the 2019
Letter Agreement within 90 days, its challenge was untimely.
(AA3080-AA3081, AA3085.) It therefore denied Ontario’s
challenge. (AA3085.)

IV. STANDARD OF REVIEW

Where the issue presented is whether Watermaster
properly interpreted a judgment or decree, courts exercise their
independent judgment and apply de novo review. (Dow, supra,

63 Cal.App.5th at p. 911.)

27

120140583.5 0077104-00001

ocument received by the CA 4th District Court of Appeal Division 2.



V. ARGUMENT

A. Watermaster’s failure to assess water produced
from the DYY storage account is inconsistent
with the 1978 Judgment and subsequent court
orders.

Watermaster’s decision to exempt from assessment stored
groundwater produced from the DYY account cannot be squared
with the express language of the Judgment and other agreements
governing Basin operations, nor with Watermaster’s own practice
of assessing all water produced before 2019. The effect of
Watermaster’s decision has been to allow some players in the
Basin—notably CVWD and FWC—to circumvent their financial
responsibilities while requiring Ontario and others to make up
the difference.

L. The governing documents make clear that all
water produced is assessed.

The Judgment provides that Watermaster’s assessments
must be “based upon production during the preceding period of
assessable production.” (AA67 [Judgment g 53].) The Judgment
defines “production” in broad terms: the “[a]nnual quantity,
stated in acre feet, of water produced,” with “produced” meaning
“[t]o pump or extract ground water from Chino Basin.” (AA46
[Judgment g 4(q), (s)].) Similarly, the Watermaster Rules and
Regulations provide that “Watermaster shall levy assessments
against the parties . . . based on Production during the preceding
Production period. The assessment shall be levied by
Watermaster pursuant to the pooling plan adopted for the
applicable pool.” (AA868 [section 4.1]; see also AA855
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[section 1.1(000), (qqq) (defining “Production” and “Produced”
identically to the definitions in the Judgment)].) Nothing in the
Judgment, the Watermaster Rules and Regulations, nor any of
the agreements or court orders establishing the DYY Program
gives Watermaster the discretion to exempt any water produced
from the Basin from production. Watermaster’s decision to do so
as to stored groundwater from the DYY account was improper.

The superior court came to a different conclusion. In its
view, the Judgment distinguishes between “ground water,” which
1s subject to assessment, and “stored water,” which is not.
(AA3084-AA3085.) Specifically, the court appeared to rely on the
fact that the Judgment’s definition of “production” (which is
defined by reference to the term “produced”) includes the term
“eround water,” but not “stored” or “supplemental” water. (Id.)
The court did not explain why it found this distinction
meaningful. Presumably the court believed that because the
production in this case involved production of stored groundwater
from the DYY account, and the definition of “production” does not
mention “stored groundwater,” Watermaster was within its right
to exempt from assessment the production of stored groundwater
from the DYY account.

The problem with the superior court’s reasoning is that one
of its premises is wrong. The court was correct that the
Judgment defines “production” (and therefore the water that is to
be assessed) by reference to “ground water” extracted from the
Basin. (AA46 [Judgment 9 4(q), (s)].) But the court was wrong to

assume that “stored water” and “supplemental water” are
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somehow different from “ground water.” Both DYY Program
stored water and supplemental water exist “beneath the surface
of the ground and within the zone of saturation.” (AA45
[Judgment § 4(h)].) They are, in other words, types of
groundwater. (Id.) Thus, stored and supplemental water
produced from the Basin must (like other types of “ground
water”) be assessed. (AA67 [Judgment § 51].)

As noted, the Judgment employs different terms to refer to
different categories of water when those distinctions are relevant
to its rules. For example, paragraph 11 of the Judgment provides
that groundwater storage capacity that is not used for storage or
regulation of Basin waters can be used for storage of
“supplemental water.” (AA50 [Judgment 9 11].) In other words,
if native (i.e., naturally existing) water is not occupying all of the
storage capacity in the Basin, water may be imported from
elsewhere and stored. As a corollary to paragraph 11’s
permissive approach to storage, paragraph 14 prohibits parties
from “storing supplemental water in Chino Basin for withdrawal”
unless provided for in a written agreement with Watermaster
and in accordance with Watermaster’s regulations. (AA51
[Judgment § 14].) These provisions ensure that water imported
to the Basin can be stored in the Basin and produced later under
certain circumstances. They do not say that such water, when
produced, should not be assessed. (See also id. § 13 [enjoining
parties from “producing ground water” in excess of their
respective correlative share except pursuant to a storage water

agreement, without implying that “ground water” is different
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from stored or supplemental water for purposes of assessments].)
Put simply, the Judgment’s rules about producing groundwater
or storing supplemental water do not require or even suggest that
supplemental water should be treated differently from other
types of groundwater for the purposes of levying assessments.
Moreover, to the extent the superior court believed that only
produced native groundwater may be assessed, the record
squarely refutes that position. (See AA657-AA658 [ 46] (noting
that recycled water—which is a mixture of multiple water
sources (imported, groundwater, stormwater) and cannot be
categorized as native water—is assessed).) Indeed, the court-
approved 2003 DYY Program Funding Agreement expressly
requires Watermaster to account for and “specify [the] quantities
[of (DYY Program water)] produced by each Operating Party.”
(AA1222-AA1223, emphasis added)

Moreover, the Judgment is a stipulated agreement between
the parties. When interpreting a stipulated judgment, as when
interpreting a contract, “[t]he fundamental goal . . . is to give
effect to the mutual intention of the parties.” (Orange Cove
Irrigation Dist. v. Los Molinos Mut. Water Co. (2018) 30
Cal.App.5th 1, 12 [internal quotation marks and citation
omitted].) Here, there is no reason to believe that the parties
entering the 1978 stipulated judgment intended Watermaster to
exempt from assessment groundwater produced from a storage
account, to the benefit of some parties and the detriment of
others. Such an approach would contravene the express terms of

the Judgment. (Cf. AA50 [Judgment 9§ 12] [providing that
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entities may “make reasonable beneficial use of the available
ground water storage capacity of Chino Basin for storage of
supplemental water” pursuant to written agreements with
Watermaster].) It would also contravene Watermaster’s role as
an “impartial and unbiased” actor, instead putting Watermaster
in the position it is now in, i.e., of “champion[ing] the rights of
some water users . . . to the detriment of other water users.”
(Dow, supra, 75 Cal.App.5th at p. 489.) Surely, the parties to the
Judgment would not have approved of such an arrangement. The
superior court’s conclusion that Watermaster acted permissibly
was erroneous and should be reversed.b

ii. Watermaster’s actions confirm that all water
must be assessed.

Watermaster consistently assessed virtually all stored
groundwater in the DYY account until suddenly reversing course
in ostensible reliance on the 2019 Letter Agreement. In the first
cycle of the DYY Program (from production years 2002/2003 to
2010/2011), Watermaster assessed deposits made to the DYY
storage account. The timing of that approach was inconsistent
with the Judgment because it levied assessments at the time of

deposit rather than production. (Cf. AA67 [Judgment 9§ 53]

6 The fact that the court did not include any discussion of the
purported distinction between “production” of Basin Water and
“withdrawal” of supplemental/stored water in the “Ruling”
section of its order suggests that the court did not rely on any
such distinction when coming to its decision. (AA3085.) Instead,
the superior court’s order seems to have turned solely on its belief
that Ontario’s challenge ultimately amounted to an untimely
challenge to the 2019 Letter Agreement. (Id.; see infra section C.)
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[providing that assessments must be “based upon production”].)
But the effect was that stored groundwater produced from the
DYY storage account was assessed at some point, ensuring that
assessments to cover Watermaster’s fixed costs of Basin
management were still spread among Basin users. (See AA658
[1 49].) Moreover, Watermaster’s assessment history further
reveals that it regularly assesses other stored supplemental
water and imported water when it is produced. (AA657-AA658
[M9 46, 47]; see AA2889-AA2932.) Thus, Watermaster has
historically assessed precisely the categories of water that it now
seeks to exempt from assessment. Watermaster’s contention, and
the superior court’s finding, that stored groundwater may be
exempt from assessment is therefore inconsistent with the way
Watermaster has treated stored water in the past.

iti.  Watermaster’s decision not to assess stored
groundwater from the DYY account improperly
shifted responsibility for those payments to
Ontario.

After the issuance of the 2019 Letter Agreement,
Watermaster for the first time did not assess stored groundwater
water from the DYY account, whether at the time of deposit or at
the time of production. (AA658-AA659 [ 50].) The effect of the
decision to exclude stored groundwater from the DYY account
when calculating the parties’ individual assessments improperly
exempted parties like CVWD, which is a party to the Judgment
and to a DYY local agency agreement, from being assessed on
substantial quantities of water it produced, and improperly

shifted responsibility for those payments onto Ontario and other
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parties. Specifically, because the Basin’s operating expenses are
fixed and the unit cost that parties must pay depends on total
production, Watermaster’s decision to exempt stored
groundwater produced from the DYY account from CVWD'’s total
groundwater production had the effect of increasing the unit cost
that others—including Ontario—had to pay. The reduction in
CVWD’s annual production by 20,500 acre feet—the amount of
stored groundwater it claimed from the DYY account—allowed
CVWD to avoid over $1 million in assessments for annual
Watermaster fixed cost and avoid payment of an additional $1.5
million representing CVWD’s share of the remaining desalter
replenishment obligation, and shifted responsibility to pay those
amounts to other parties, including Ontario. (AA662-AA663

[19 64-67].) FWC enjoyed a similar, though smaller, financial
windfall by claiming to have produced 2,500 acre feet of stored
groundwater from the DYY account (even though FWC does not
have a local agency agreement), which Watermaster exempted
from assessment. (Id.)

Not only did Watermaster’s decision not to assess all water
produced contravene the Judgment and the 2003 and 2004 court
orders that were meant to ensure a balanced formula, it flies in
the face of the superior court’s earlier requirement that the DYY
Program must “provide broad mutual benefits to the parties to
the Judgment.” (AA1337; see also id. AA1576 [same].) An
agreement that benefits only a few (CVWD and FWC) at the
expense of many contradicts that directive.

Moreover, Watermaster’s position—that it may pick and
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choose when to assess water produced from the Basin—invites
gamesmanship. Water suppliers can easily categorize water in
ways that would allow them to avoid paying normal assessments
for production. By “coloring the water something else”—i.e., by
stating that they produced 2,500 acre feet of imported or stored
groundwater rather than native groundwater—parties like FWC
and CVWD can circumvent fees and improperly shift costs to
others, as they have done here. This Court should not
countenance such machinations. Ontario respectfully requests
that the Court reverse the superior court’s determination that
Watermaster’s actions were consistent with the Judgment and
other governing agreements and orders.

B. Watermaster also violated the Judgment by
allowing non-party FWC to withdraw stored
groundwater through the DYY Program.

For the first time, the 2021/2022 Assessment Package
purported to allow non-party FWC to withdraw stored
groundwater from the DYY account, despite not having a court-
approved local agency agreement. This constitutes a clear
violation of the Judgment, which prohibits withdrawing stored
water except pursuant to a written storage agreement. (See
AA51 [Judgment 9 13, 14]; see also AA947 [fn.8] [“The
Judgment enjoins storage or withdrawal of stored water ‘except
pursuant to the terms of a written agreement with Watermaster
and [that] 1s [in] accordance with Watermaster regulations.” The
Court must first approve, by written order, the Watermaster’s
execution of Ground Water Storage Agreements.” (Emphasis

added; citation omitted)].) And it represents a departure from
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the way the DYY Program has been run to date. (See AA1358-
AA1456; AA652-AA653 [ 25] [providing that, consistent with the
Judgment and other court orders, IEUA, TVMWD, and their
member agencies entered into written local agency agreements
governing their performance obligations under the DYY
Program].) At minimum, this Court should invalidate
Watermaster’s allowance of FWC’s participation in the DYY
Program in the 2021/2022 Assessment Package.

C. The 2019 Letter Agreement made unauthorized
changes to the DYY Program without providing
notice or following the required approval
process.

If the Court concludes that exempting stored groundwater
that was produced from the DYY account and/or allowing an
entity without a local agency agreement to withdraw stored
water from the Basin was impermissible, it should reverse the
superior court’s decision. Even if it does not, however, the
superior court’s decision should be reversed for a second,
independent reason. The 2019 Letter Agreement made
foundational changes to the DYY Program without proceeding
through the notice and approval process established in the
Judgment. As a result, the changes to the DYY Program were
unauthorized and Watermaster’s reliance on the 2019 Letter
Agreement in approving the 2021/2022 Assessment Package was

unlawful.
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L. The 2019 Letter Agreement made three major
changes to the DYY Program that required
formal notice and approval.

Watermaster relied on the 2019 Letter Agreement to make
three unprecedented changes to the DYY Program. First, as
previously discussed, Watermaster relied on the 2019 Letter
Agreement to exempt from assessment stored groundwater
produced through the DYY Program, even though the 2019 Letter
Agreement itself did not purport to change the way water should
be assessed. Second, as described above, Watermaster
apparently believed that the 2019 Letter Agreement gave FWC
the authority to participate in the DYY Program by withdrawing
stored groundwater from the DYY account, despite not having a
court-approved local agency agreement. Third, the 2019 Letter
Agreement purported to allow parties to withdraw stored
groundwater on a voluntary basis—i.e., not just upon a
mandatory “call” from Metropolitan—without a corresponding
reduction in the amount of surface water those parties imported.

These changes defy the rules set forth in the documents
that establish and govern the operation of the DYY Program,
including the 2003 Funding Agreement, the 2003 court order
adopting it, and the DYY Storage Agreement and its associated
court order. With respect to assessment, as previously discussed,
the Judgment is clear that assessment is based on “production,”
i.e., based upon the annual quantity, in acre feet, of water
produced, irrespective of whether that water is native
groundwater or stored groundwater. (AA46, AA67 [Judgment
19 4(s), 53].) And as previously discussed, Watermaster’s
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interpretation of the 2019 Letter Agreement to allow an entity
without a local agency agreement to withdraw stored
groundwater from the DYY account directly contradicts the
Judgment’s unequivocal command that stored water may not be
withdrawn “except pursuant to the terms of a written agreement
with Watermaster.” (AA51 [Judgment § 14].)

Finally, the 2019 Letter Agreement departed from the DYY
Program’s requirement that parties only be allowed to withdraw
stored water upon a “call” from Metropolitan. (Cf. AA6, AA1222,
AA1239.) By permitting parties to voluntarily withdraw stored
water—and to do so in amounts greater than that permitted
under the Exhibit G performance criteria—the 2019 Letter
Agreement threw off the balance between the use of imported
surface water and stored water that the DYY Program sought to
achieve.

ii. When it enacted the 2019 Letter Agreement,
Watermaster failed to comply with the
mandatory Watermaster approval process and
to provide sufficient notice of its action.

The changes wrought by the 2019 Letter Agreement
saddled Ontario and other parties with over $2.5 million in extra

assessments to date.” Such substantial changes unquestionably

7 It bears emphasis that the changes ostensibly made in the 2019
Letter Agreement threaten to continue wreaking havoc on the
way the DYY Program operates by, for example, allowing other
parties without local agency agreements to withdraw stored
groundwater from the DYY account or even by allowing parties in
other pools (e.g., the non-agricultural pools) to do so. Moreover, if
the subgroup of four parties that enacted the 2019 Letter
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should have been routed through the mandatory approval process
provided for in the Judgment. The Judgment establishes a
sequential process by which decisions concerning Basin
management would be made, beginning with consideration by the
pool committees, followed by the advisory committees, and
culminating in consideration by the Watermaster Board. (See
AA60-AAG2 [Judgment 9 38].) The Judgment also sets forth
other procedural and notice requirements. Watermaster is
required to provide notice to the advisory committee and its
members at least 30 days before taking any discretionary action.
(Id. [ 38(b)[2]].) For any action requiring Watermaster
implementation, the Judgment requires all three pools—not just
the pool affected by the action—to be apprised of the proposal.
(Id. [ 38(a)].) Local agencies that are parties to local agency
agreements are required to approve the amendment, as they did
when enacting the eighth amendment to the 2003 Funding
Agreement. (AA1609.) Finally, the Peace Agreement that was
approved by the superior court requires that before Watermaster
approve any storage and recovery project like the DYY Program,
1t must first determine that the change would not cause material
physical injury to any party or to the Basin. (AA1782-
1783[Y 5.2(a)(111)].)

None of this was done here. The 2019 Letter Agreement

was not routed through the pool committees, Watermaster did

Agreement is allowed to make material changes to the way the
DYY Program operates, there is essentially no limit to the sorts
of significant changes that can be made by others in the future.
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not provide the requisite 30-day notice to the advisory committee
and its members, local agencies did not approve it, and no
material physical injury analysis was ever conducted.
Remarkably, the sea change effected by the 2019 Letter
Agreement was made without full consideration by the
Watermaster Board; rather, it occurred by unilateral action of a
single staff member (the General Manager). (See AA2074.)

As for notice, this Court has previously recognized that
where Watermaster’s communications indicate that it had not
“definitively decided” to take action, Watermaster’s purported
notice was not timely or effective. (See Chino Basin Mun. Water
Dist. v. City of Chino (Cal. App. Apr. 10, 2012) E051653, at 4
(AA1014).) Here, the Watermaster General Manager, a member
of Watermaster’s staff, provided a broad-strokes overview of the
proposal during meetings of the appropriative pool, advisory
committee, and Watermaster Board. But his statements about
whether any action would be taken, and if so, in what form, were
equivocal at best. (See AA687 [“The Metropolitan Water District
has proposed some changes that are favorable to the parties. We
don’t believe they constitute a change to the agreement, so we
don’t intend to bring an agreement amendment to the Board.
There may be an acknowledgment letter. If there is, I wanted to
let you know I will be signing that acknowledgment letter.”
(Emphases added)].) Muddled statements indicating that
Watermaster was not certain whether any action concerning the
DYY Program would be taken did not put Ontario on notice of
any such action. (See Stevens v. Dep’t of Corr. (2003) 107
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Cal.App.4th 285, 292 [noting that an entity entitled to notice “is
not required to be clairvoyant” (internal quotation marks and
citation omitted)].)

Moreover, it is clear that the General Manager’s verbal
report—which was unaccompanied by any written explanation or
analysis—did not address the consequences of the proposed
changes to the DYY Program. In fact, he insisted that the
proposal would not “commit Watermaster to . . . anything” nor
“constitute a change” at all.8 (AA673; see also AA687.) The
General Manager did not convey that the proposal would allow
CVWD to voluntarily withdraw nearly double its allocated share
of stored groundwater from the DYY account, nor that non-
parties would for the first time be permitted to produce stored
groundwater from that account. And he certainly did not explain
that Watermaster would later rely on the 2019 Letter Agreement
to exempt stored groundwater from assessment.

The superior court concluded that the 2019 Letter
Agreement itself provided the requisite notice. (AA3079.) For
two reasons, it did no such thing. First, there is nothing in the
record to suggest that Watermaster ever mailed the letter to
Ontario—which is exactly the opposite of what the superior court
erroneously believed to be true. (Compare AA3079 [“[T]he court
finds that the mailing of the actual 2019 Letter Agreement

8 Previous material changes have at least been accompanied by a
“Staff Report” explaining how the proposed amendment would
change the DYY Program and providing a recommendation and
analysis of any financial impact implementation would have.
(See, e.g., RIN Ex. 25 at 47, 57.)
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constituted notice of Watermaster’s action. The 2019 Letter
Agreement, which was mailed on March 20, 2019, clearly states
that it documented the agreement between [Metropolitan], IEUA,
TVMWD, and Watermaster . . ..” (emphasis omitted)] with
AA2069 [letter from Metropolitan dated March 20, 2019
addressed only to IEUA, TVMWD, and Watermaster, not
Ontario].) A letter that Ontario never received from
Watermaster plainly could not have provided the required notice.
Second, even if a phantom letter, or a letter provided after
the fact by another party (not Watermaster), could provide notice,
the 2019 Letter Agreement was absolutely silent as to non-
parties’ withdrawal of stored groundwater from the DYY account
and the manner in which assessments would be handled. (See
AA655 [ 34], AA692 [describing Ontario’s contemporaneous
expression of uncertainty about the consequences of the proposal,
given the proposal’s “undecided or unclear” parameters].)
Nothing in the 2019 Letter Agreement would have alerted
Ontario or other parties of Watermaster’s intent to make these
fundamental changes to the DYY Program. It was not until
Watermaster issued the 2021/2022 Assessment Package, which
exempted from assessment 23,000 acre feet of stored
groundwater from the DYY account including water produced by
FWC, that the significance of the consequences of Watermaster’s
decision became clear. Watermaster’s failure not only to make
clear what it proposed to do but also whether it proposed to do so
at all does not constitute sufficient notice under the Judgment.

The procedural protections and notice requirements
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provided for in the Judgment and subsequent court orders are
not mere window-dressing. They ensure that all parties to the
Judgment are apprised of important changes that may affect
their interests and have an opportunity to respond. And they
safeguard the DYY Program’s purpose of providing “broad
mutual benefits"—not effecting unilateral harm. (AA1337; see
also AA1576.) Watermaster’s abbreviated process in enacting the
2019 Letter Agreement does not come close to the kind of formal
and sequential consideration by the pool committees, the
advisory committee, and the Watermaster Board that the
Judgment contemplates and that Watermaster has adhered to
when it approved the DYY Program in the first place and
subsequently when it has enacted material changes to the DYY
Program. (See AA1678, AA1688 [describing the pools’ unanimous
recommendation to the Advisory Committee and the
Watermaster Board that the eighth amendment to the DYY
Program, which made material changes, be approved]; AA648
[ 6] [comparing approval process of eighth amendment to DYY
Program to enactment of 2019 Letter Agreement].) Indeed,
Watermaster’s actions here offer a concrete demonstration of why
the Judgment insists on such formal approval processes, lest a
subgroup of powerful players make consequential changes to
Basin operations while leaving other parties (here, Ontario) in
the dark.

This Court need not and should not approve of such
procedural shortcuts. Ontario respectfully requests that this

Court reverse the superior court’s determination that
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Watermaster’s approach was procedurally appropriate and
remand with instructions that Watermaster must follow the
requisite procedures if and when it chooses to consider such
changes in the future. (See generally AA1119 [observing that the
court “has the authority and duty to independently review the
evidence” to determine whether Watermaster “compl[ied] with
the Judgment”]; AA1509 [DYY Storage Agreement provides that
“any modification of facilities that is materially different from
those contemplated by the Local Agency Agreements will require
the filing of a new application”].)

D. Ontario’s challenge is timely.

The superior court decided that Ontario’s challenge to
Watermaster’s approval of the 2021/2022 Assessment Package
was a thinly veiled challenge to Watermaster’s execution of the
2019 Letter Agreement. (AA3081, AA3085.) In the court’s view,
because the Judgment provides that a notice of motion to review
any Watermaster action must be served within 90 days (see AA57
[Judgment § 31(c)]), the present action—which was filed in
February 2022, long after the 90-day period to challenge the 2019
Letter Agreement had expired—was untimely. That is incorrect
for two reasons.

First, as a factual matter, Ontario’s challenge is not a
challenge to the 2019 Letter Agreement masquerading as a
challenge to the 2021/2022 Assessment Package. The 2019
Letter Agreement, as later interpreted by Watermaster, made
fundamental changes to the DYY Program, including by allowing

parties to flout the DYY Storage Agreement by “voluntarily”
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producing far more stored groundwater from the DYY account
than the Exhibit G performance criteria allowed. But the 2019
Letter Agreement did not provide that this water would be
exempt from assessment. It was Watermaster’s decision in its
2021/2022 Assessment Package to exempt stored groundwater
produced from the DYY account that catalyzed this lawsuit.
Because the 2021/2022 Assessment Package caused the harm
Ontario alleges, and because Ontario’s challenge to the 2021/2022
Assessment Package was timely, the superior court’s decision to
reject Ontario’s challenge on the basis of timeliness should be
reversed.

Second, as a legal matter, Ontario’s challenge is timely. In
Travis v. County of Santa Cruz, the California Supreme Court
held that a challenge to a county ordinance was not barred by a
statute of limitations because the challenge was brought “in a
timely way after application of the Ordinance” to the plaintiff.
(See Travis v. Cnty. of Santa Cruz (2004) 33 Cal.4th 757, 769.)
The same is true here. It is Watermaster’s application of the
2019 Letter Agreement to Ontario in the 2021/2022 Assessment
Package that is the subject of this dispute. Thus, even accepting
Watermaster’s erroneous view that the 2019 Letter Agreement
had anything to say about exempting certain types of water from
production, it was Watermaster’s application of that authority in
the 2021/2022 Assessment Package, including the new benefit
given to FWC, that harmed Ontario, and that Ontario timely
challenged.

Moreover, the 90-day period in which a party must file a
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notice or application seeking review of an action like the 2019
Letter Agreement never accrued. The Judgment provides that
the “Effective Date” for any Watermaster action or decision “shall
be deemed to have occurred or been enacted on the date on which
written notice thereof is mailed.” (AA57 [Judgment § 31(a)].)
Because Watermaster provided no formal notice of its approval of
the 2019 Letter Agreement, the time to challenge the action
never accrued. (See Util. Audit Co. v. City of Los Angeles (2003)
112 Cal.App.4th 950, 962 [“A period of limitations ordinarily
commences at the time when the obligation or liability arises
...."].) Thus, even if Ontario’s suit is construed as a challenge to
the 2019 Letter Agreement, it is not barred by the Judgment’s
limitations period.

Finally, this Court can consider Ontario’s challenge timely
brought because it is akin to a challenge to an unlawful tax. In
Howard Jarvis Taxpayers Association v. City of La Habra, the
California Supreme Court considered when the statute of
limitations began to run on a challenge to a tax enacted without
the voter approval required by law. (Howard Jarvis Taxpayers
Ass’n v. City of La Habra (2001) 25 Cal.4th 809, 812.) The court
concluded that the continued imposition of an illegal tax “is an
ongoing violation, upon which the limitations period begins anew
with each collection.” (Id.) Here, the 2019 Letter Agreement
Imposes a continuing or recurring obligation because it
contemplates that parties may make a voluntary production each
year. (See id. at pp. 818-819 [noting that even if the enactment of

the unlawful tax “was an event giving rise to a cause of action, it
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was not the only such event”].) Because the 2021/2022
Assessment Package exempted groundwater produced from the
DYY storage account, the violation initiated by the 2019 Letter
Agreement “accrufed] continually” as Watermaster levied
assessments each year. (Id. at p. 814.) Accordingly, Ontario’s
challenge to the 2021/2022 Assessment Package, filed within 90
days of Watermaster’s action approving the 2021/2022
Assessment Package, was timely. (AA57 [Judgment § 31(c)].)
VI. CONCLUSION

For the foregoing reasons, the Court should reverse the
superior court’s denial of Ontario’s challenge and remand with
instructions to (1) invalidate the 2019 Letter Agreement;

(2) direct Watermaster to comply with the process provided for in
the Judgment and subsequent court orders when approving
material changes; (3) direct Watermaster to implement the DYY
Program in a manner consistent with the Judgment and court
orders; and (4) correct and amend the 2021/2022 Assessment

Package to assess water produced from the DYY Program.

DATED: July 3, 2023 STOEL RIVES LLP
500 Capitol Mall, Suite 1600
Sacramento, CA 95814

By: /s/Elizabeth P. Ewens

Elizabeth P. Ewens
Attorneys for Appellant
City of Ontario
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I. INTRODUCTION

This case boils down to whether the Chino Basin

Watermaster (“Watermaster”) should be bound by the terms of a
1978 stipulated Judgment and several subsequent court orders,
or instead whether Watermaster staff is free to make unilateral
decisions that have million-dollar consequences for entities like
the City of Ontario (“Ontario”) in violation of the Judgment, court
orders, and Watermaster’s obligations as an impartial and
unbiased arm of the court. Watermaster’s failure to assess stored
groundwater produced from the Dry Year Yield (“DYY”) Program
account violates the terms of the Judgment and other court-
approved documents that govern Chino Basin (the “Basin”)
operations, which make clear that all water produced must be
assessed. Watermaster staff’s decision to permit an unauthorized
non-party to the DYY Program, Fontana Water Company
(“FWC”), to recover water from the Basin without the required
DYY local agency agreement in place was an equally egregious
violation of the Judgment. And Watermaster staff’s decision to
allow both FWC and Cucamonga Valley Water District (“CVWD”)
to produce water in excess of the amounts provided for under
court-approved performance criteria violated a 2004 court order.

Respondents attempt to obfuscate Watermaster’s serial
violations by insisting that Ontario’s challenge to the 2019 Letter
Agreement came too late and is dispositive of this appeal. But
approval of each assessment package is a new Watermaster
action subject to challenge. Ontario’s challenges to the 2021/2022
and 2022/2023 Assessment Packages were separate and

independent and were properly filed within 90 days of receiving
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written notice of Watermaster’s actions. Thus, the challenges to
the assessment packages were timely under the Judgment and
required adjudication on the merits based on Watermaster’s
continuing obligation to assess production consistent with the
Judgment. Even so, Ontario’s challenge to the 2019 Letter
Agreement was also timely and not barred by laches. Although
Watermaster later justified the fundamental changes to the DYY
Program based on the 2019 Letter Agreement, the 2019 Letter
Agreement did not address assessments, did not speak to the
expansion of the DYY Program to parties without a local agency
agreement, and did not proceed through the mandatory approval
and notice process established in the Judgment. The record does
not include reasonable and credible evidence that shows Ontario
was mailed the letter agreement or was otherwise informed of the
letter’s implications as required under the Judgment.

For these reasons, the superior court’s decision should be
reversed.

II. STANDARD OF REVIEW

This case asks the Court to decide whether Watermaster’s

actions were consistent with a court judgment. “The meaning
and effect of a judgment is determined according to the rules

b

governing the interpretation of writings generally.” (In re
Marriage of Rose & Richardson (2002) 102 Cal.App.4th 941, 948-
949 (quoting Verner v. Verner (1978) 77 Cal.App.3d 718, 724).)
“The entire document is to be taken by its four corners and
construed as a whole to effectuate the obvious intention.” (Id.

(alteration omitted) (quoting In re Gideon (1958) 157 Cal.App.2d

122985868.6 0077104-00001

ocument received by the CA 4th District Court of Appeal Division 2.



133, 136).) “In the absence of ambiguity,” this Court reviews a
court’s judgment de novo. (Id.; see also Needelman v. De Wolf
Realty Co. (2015) 239 Cal.App.4th 750, 758 (“When interpreting
[a] stipulated judgment, we use ordinary contract principles and,
in the absence of extrinsic evidence, we may interpret it as a
matter of law.”).)

Watermaster acknowledges that the Court must interpret
the Judgment as a matter of law and that questions of law are
reviewed de novo. (Watermaster Br. 32, 33.) Findings of fact are
reviewed for substantial evidence. (Jessup Farms v. Baldwin
(1983) 33 Cal.3d 639, 660.) Generally, laches is a question of fact
for the trial court and is reviewed for substantial evidence.
(Blaser v. State Teachers’ Ret. Sys. (2022) 86 Cal.App.5th 507, 524
(Blaser).) But if the issue is whether laches is available as a

defense, it is a legal issue subject to de novo review. (Ibid.)

ITII. ARGUMENT

A. Watermaster staff’s refusal to assess stored
groundwater produced as part of the DYY
Program is inconsistent with the Judgment and
subsequent court orders.

Watermaster staff’s decision to exempt from assessment
stored groundwater produced from the DYY account cannot be
squared with the language of the Judgment and other
agreements and court orders governing Basin operations, nor
with Watermaster’s historical practice of assessing all water
produced. The Judgment’s language could not be clearer:
Watermaster assessments are to be “based upon production
during the preceding period of assessable production.” (1AA67
(emphasis added) [Judgment 9 53].) “Production” is broadly

122985868.6 0077104-00001
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defined as the “[a]nnual quantity, stated in acre feet, of water
produced,” and “produced” refers to “pump[ing] or extract[ing]
ground water from Chino Basin.” (1AA46 (emphases added)
[Judgment |9 4(q), 4(s)].) Nothing in the Judgment or any other
order gives Watermaster the authority to exempt from
assessment groundwater—whether stored, supplemental, or
otherwise—produced from the Basin.

L. The Judgment and other governing documents
do not distinguish between “production” and
“withdrawal” for purposes of levying
assessments.

In support of its argument that “production” of “ground
water” does not include “withdrawal” of “stored” or
“supplemental” water, Watermaster asserts that “the Judgment
consistently uses ‘produce’ to mean extraction of native
groundwater and ‘withdrawal’ to refer to extraction of
Supplemental Water or Stored Water. It does not use those
terms interchangeably, instead assigning a unique meaning to
each.” (Watermaster Br. 36; see also id. at 34 (arguing that
Ontario “cannot point to a single requirement for Watermaster to
assess a withdrawal of Stored Water arising under the Judgment,
Rules and Regulations or Peace Agreement”).) That is
demonstrably incorrect. The Judgment and the other agreements
and orders governing operation of the DYY Program do not
distinguish between “production” of groundwater and
“withdrawal” of stored/supplemental water in the manner that
Respondents and the superior court suggest they do. Nor do the

governing documents in any way suggest that stored or
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supplemental water should not be assessed. These documents

provide, for example:

“Re-Operation. ‘Re-Operation’ means the controlled
overdraft of the Basin by the managed withdrawal of
groundwater . ...” (1AA114 (emphasis added) [Judgment,
Exh. I, § 2(b)].)

“For a period of five years from the Effective Date,
Watermaster shall ensure that: (a) the quantity of water
actually held in Local Storage under a storage agreement
with Watermaster is confirmed and protected and (b) each
party to the Judgment shall have the right to store its un-
Produced carry-over water. Thereafter, a party to the
Judgment may continue to Produce the actual quantity of
carry-over water and Supplemental Water held in its
storage account, subject only to the loss provision set forth
in this Section 5.2.” (5AA1784 (emphases added) [Peace
Agreement § 5.2(b)(1)].)

“Except as provided in Section 5.2, Producers shall not be
required to file a storage and recovery or recapture plan
except when Producing water transferred from a storage
account.” (5AA1793 (emphases added) [Peace Agreement
§ 5.3(d)].)

“Re-Operation’ means the controlled overdraft of the Basin
by the managed withdrawal of groundwater Production for
the Desalters . ...” (3AA855 (emphasis added)
[Watermaster Rules & Regulations § 1.1(xxx)].)

10
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“Specifically, the Recharge Master Plan will reflect an
appropriate schedule for planning, design, and physical
Improvements as may be required to provide reasonable
assurance that following the full beneficial use of the
groundwater withdrawn in accordance with the Basin Re-
Operation and authorized controlled overdraft . . ..”
(BAA800-AA881 (emphasis added) [Watermaster Rules &
Regulations § 7.1(c)].)

“Contents of Groundwater Storage Agreements” should
address “establishment and administration of withdrawal
schedules, locations and methods.” (3AA893 (emphases
added) [Watermaster Rules & Regulations § 8.1(h)].)
“Thereafter, a party to the Judgment may continue to
Produce the actual quantity of Excess Carry-Over Water
and Supplemental Water held in its storage account, subject
only to the loss provisions set forth herein.” (3AA894
(emphases added) [Watermaster Rules & Regulations

§ 8.2(a)].)

“[A] party to the Judgment may continue to Produce the
actual quantity of carry-over water and Supplemental
Water held in its storage account ...” (5AA17884 (emphases
added) [Peace Agreement § 5.2(b)(1)].)

“Producers shall not be required to file a storage and
recovery or recapture plan except when Producing water
transferred from a storage account.” (5AA1793 (emphases

added) [Peace Agreement § 5.3(d)].)

11
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These examples demonstrate that the governing documents
do not consistently or exclusively use the term “withdraw” to
refer to “Supplemental Water or Stored Water” or “produce” to
refer to “ground water” or “native groundwater.” (Cf.
Watermaster Br. 36; FWC Br. 16-18.) In fact, the governing
documents make clear that the words can be used
synonymously—which makes sense, given that “withdraw” is not
a defined term with any fixed meaning in the Judgment. Thus,
the superior court’s conclusion that “there is a distinction
between ‘production’ of Basin Water and ‘withdrawal’ of
Supplemental or Stored Water” is, respectfully, incorrect.
(9AA3085.) Because that was the apparent basis for the superior
court’s rejection of Ontario’s challenge, the superior court’s ruling
should be reversed.

Watermaster argues that the injunctions in paragraphs 13
and 14 of the Judgment would be duplicative “if there were no
difference between ‘production’ and ‘withdrawal.” (Watermaster
Br. 37.) That is wrong. Paragraph 13 prohibits producing water
from the Basin, while paragraph 14 prohibits storing water
without a written agreement. (1AA51 [Judgment 9 13, 14].)
The paragraphs do different and important work. Ontario’s
interpretation does not cause one to obviate the other.

In addition to being inconsistent with the Judgment and
other governing documents, Respondents’ position, and the
superior court’s conclusion, that stored water cannot be
“produced” is inconsistent with the 2003 Funding Agreement that
Metropolitan Water District (“Metropolitan”), Inland Empire

12
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Utilities Agency (“IIEUA”), and Three Valleys Municipal Water
District “TVMWD?”) entered. Just like the Judgment, Peace
Agreement, and Watermaster Rules & Regulations, the 2003
Funding Agreement (which serves as the backbone of the DYY
Program) provides that Watermaster must account for “water
produced” from the DYY storage account—not water “withdrawn”
from the DYY account. (1AA252; see also 1AA262, 1AA263.)

ii. The Judgment does not distinguish between
various categories of water for purposes of its
requirement that all water produced must be
assessed.

The governing documents also squarely refute the superior
court’s conclusion—and Respondents’ position on appeal (see
Watermaster Br. 38-39; FWC Br. 18)—that “by definition,
‘eround water—the category of water subject to assessment—
does not include ‘stored water’ and ‘supplemental water—the
categories of water that are part of the DYY Program.”
(7SA2618.) For example, the Watermaster Rules & Regulations
provide:

e “Upon the request of any Producer, Watermaster shall
quantify the amount of Groundwater held in Local Storage
by that Producer.” (3AA891 (emphases added)
[Watermaster Rules & Regulations § 8.1(f)(iv)(a)].)

e “A Producer shall not have the right to replace the
Groundwater classified as Supplemental Water pursuant to
section 8.1 with other Supplemental Water following its
initial Production from Local Storage without regard to the

100,000 acre-foot limitation.” (3AA894 (emphasis added)

13
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[Watermaster Rules & Regulations § 8.2(a)].)

In other words, “stored” and “supplemental water” are
simply subcategories of “ground water.” As Ontario argued in its
Opening Brief, this is true because both stored and supplemental
water exist “beneath the surface of the ground and within the
zone of saturation.” (1AA45 [Judgment 9 4(h)].) Thus, like any
other type of groundwater, “stored” water and “supplemental”
water must be assessed when they are produced.!

Relatedly, Respondents repeatedly cite the Judgment’s
periodic distinction between native (i.e., naturally occurring)
water and stored water. (See Watermaster Br. 36-37; FWC
Br. 18.) But they do not explain why the distinction matters for
the purpose of production and assessment. As Ontario previously
explained, the Judgment uses different terms for different
categories of water when those distinctions are relevant to
particular rules. (See Opening Br. 30-31.) For example, the
Judgment provides that Watermaster must adopt rules and a

standard agreement form for storage of “supplemental water.”

1 Watermaster insists that “[a]lthough Stored Supplemental
Water may be held within the Basin, it is not water originating
from ‘beneath the surface of the ground and within the zone of
saturation.” (Watermaster Br. 39 (emphasis added).) But the
Judgment’s definition of “ground water” does not include any
requirement that the water originate from beneath the surface of
the ground. The Judgment simply defines groundwater (i.e., the
water that must be assessed when produced) as

“[w]ater beneath the surface of the ground and within the zone of
saturation.” (1AA45 [Judgment 9 4(h)].) The fact that
Watermaster must add terms to the Judgment’s definitions to
make those definitions say what Watermaster wants them to say
evinces the shortcomings of Watermaster’s argument.

14
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(1AA56 [Judgment 9 28].) But neither this nor any of the
Judgment’s rules indicate that supplemental water should be
exempt from its requirement (see 1AA67 [Judgment 9 53]) that
all water produced must be assessed.

Respondents do not even attempt to address Ontario’s
argument that if the Judgment had intended to exempt stored or
supplemental water from assessment, it easily could have done
so. Recall that the Judgment provides that assessments are
levied “based upon production.” (1AA67 [Judgment 9 53].)
“Production,” in turn, refers to “water produced,” and the
definition of “Produce” refers to “pump[ing] or extract[ing] ground
water from Chino Basin.” (1AA46 [Judgment 9 4(s), 4(q)].) If
the Judgment had intended to exempt stored water from
assessment, it easily could have substituted the defined term
“Basin Water” (defined as “[g]round water” that “does not include
Stored Water”) for the term “ground water” in the definition of
“Produce.” That way, all groundwater produced—but not stored
water—would have been subject to assessment. Instead,
however, the Judgment’s definition of “production” refers to
“eround water’—that is, all water beneath the surface of the
ground, which includes stored and supplemental water.
Respondents do not address this argument because it is fatal to
their position. Instead, Respondents ask the court to re-write the
Judgment to include definitional terms that are not there.

In digging in its heels and insisting that only native
groundwater (rather than groundwater inclusive of stored or

supplemental water) may be assessed, Watermaster also
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sidesteps Ontario’s argument that Watermaster assesses recycled
water, which is not native groundwater. (2AA657-AA658.) In
Watermaster’s view, “[r]esolution of this issue is not necessary to
resolve these cases.” (Watermaster Br. 42.) To be clear, Ontario
1s not asking the Court to resolve anything with respect to
recycled water. Watermaster’s treatment of recycled water
simply reveals that its argument is self-defeating, and that the
superior court’s conclusion is irremediably wrong. It cannot be
true, as Watermaster argues (and as the superior court must
have believed to reach its conclusion), that some non-native
groundwater is assessed and also that only native groundwater is
assessable. Watermaster has no response, except to decline to
engage with the argument.

Watermaster also attempts to avoid the issue of its historic
assessment of supplemental water (recycled water) through
citation to the Peace Agreement and provisions pertaining to
Watermaster’s performance obligations relating to storage and
recovery projects. (Watermaster Br. 42-43.) However, the
provisions in the Peace Agreement that Watermaster relies on do
not address assessments. Indeed, Watermaster’s argument is
nothing more than a red herring meant to obfuscate the fact that
Watermaster historically has assessed some stored and
supplemental water (recycled water) but not all stored and

supplemental water (the second cycle of DYY production).2

2 As addressed 1n section III.A.111., above, Watermaster assessed
the first cycle of DYY production but not the second.
Watermaster’s past assessment of DYY production further
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Watermaster has provided no authority to justify such disparate
treatment.

Finally, Watermaster insists that “[c]hanging the
‘container’ for storage from a surface reservoir to a groundwater
basin alone does not change the character of Supplemental Water
to ‘groundwater,” citing two cases that do not involve Chino
Basin or this Judgment. (Watermaster Br. 39.) Watermaster
overlooks that this Court is being asked to interpret rights and
responsibilities under a written Judgment, not rights under the
common law. The Judgment’s negotiated definition of “ground
water” thus supersedes Watermaster’s idiosyncratic view about
the purported “character” of Supplemental Water.

iii.  Watermaster’s remaining arguments are
unpersuasive.

Watermaster attempts to rebut Ontario’s argument that
Watermaster’s refusal to assess stored groundwater produced
from the DYY account flies in the face of its longstanding practice
by asserting that “takes” from the DYY Program have never been
assessed. (Watermaster Br. 40.) But Watermaster offers little by
way of response to Ontario’s argument that in the first cycle of
the DYY Program (from production years 2002/2003 through
2010/2011), Watermaster assessed deposits made to the DYY
storage account, meaning that stored groundwater produced from
the DYY account was assessed, just earlier in time than at the

point of production. Watermaster’s present contention that this

refutes Respondents’ position now that only “native” groundwater
1s assessed.
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water is exempt from assessment is therefore inconsistent with
Watermaster’s historical practice.

Watermaster insists that Ontario “alleges no injury” as a
result of the material changes Watermaster staff made to the
DYY Program, and specifically asserts that Ontario’s “purely
financial” injuries do not count. (Watermaster Br. 52.) This
argument is hard to take seriously. Watermaster is bound by the
Judgment, which says that all water produced must be assessed.
If Watermaster violates that command—which it has here by
flouting the negotiated-and-agreed-to “assessment methodology
based on production” (Watermaster Br. 52)—that decision harms
Ontario, which is within its rights to recover its financial loss in
court. This should come as no surprise to Watermaster, which
has advocated for strict adherence to the stipulated Judgment
and application of the Judgment according to its plain terms in a
separate appeal in this very case. (See Chino Basin Mun. Water
Dist. v. City of Chino (Mar. 26, 2024, No. E079052) __
Cal.App.4th __ [2024 WL 2824373 at *10].)

Finally, Respondents insist that Watermaster’s action does
not reduce the “broad mutual benefits” of the DYY Program.
(Watermaster Br. 53; see also FWC Br. 20.) Again, Respondents
attempt to substitute Watermaster’s say-so for the requirements
in the Judgment, court orders, and other documents that govern
Basin operations. The Peace Agreement makes clear that it is
Watermaster’s responsibility to make a finding of no material
physical injury, not Ontario’s burden to show that there was such

an injury. (See 5AA1784 [Peace Agreement 9§ 5.2(a)(i11)]
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(“Watermaster shall not approve an application to store and
recover water if it is inconsistent with the terms of this
Agreement or will cause any Material Physical Injury to any
party to the Judgment or the Basin.”).) Despite this mandate, no
material physical injury analysis was conducted here even
though Watermaster permitted substantial increases in annual
production of DYY from the Basin. (2AA631-AA633.)3 Thus, to
the extent there is uncertainty about what injury Watermaster’s
refusal to assess production of stored groundwater from the DYY
account has wrought on Ontario or the Basin more generally,
that uncertainty is a result of Watermaster’s failure, not
Ontario’s.

B. Watermaster violated the Judgment by
allowing FWC to withdraw stored groundwater
through the DYY Program, even though FWC
did not have a court-approved local agency
agreement in place.

In its 2021/2022 Assessment Package and 2022/2023
Assessment Package, Watermaster allowed FWC to withdraw
stored groundwater from the DYY account, even though FWC
never executed a court-approved local agency agreement.
(2AA652-AA653 [ 25].) This violates the Judgment’s
requirement that stored water only be withdrawn pursuant to a

written storage agreement. (See Opening Br. 35-36; Supp.

s For example, in the 2021/2022 assessment year Respondent
CVWD almost doubled its DYY production from the 11,353 af
authorized by CVWD’s Local Agency Agreement to 20,500 af.
(2AA649 [ 10].) For its part, Respondent FWC, that does not
even have a Local Agency Agreement authorizing FWC’s recovery
of DYY water, claimed 2,500 af of DYY production. (Ibid.)
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Opening Br. 24-25.) Consistent with this, the 2003 court order
specifically provides that “until Watermaster and this Court
approve the Local Agency Agreements and Storage and Recovery
Application, or some equivalent approval process is completed,
the storage and recovery program cannot be undertaken.”
(4AA1338.) Similarly, the Peace Agreement provides that “[n]o
person shall store water in and recover water from the Chino
Basin without an agreement with Watermaster.” (5AA1783
[Peace Agreement § 5.2(a)(i1)].)

Remarkably, Respondents argue that FWC did not violate
the 2003 and 2004 court orders because FWC was not required to
have a written local agency agreement in place in order to
participate in the DYY Program. (Watermaster Br. 52; IEUA
Br. 15; FWC Br. 15 (“The local agency agreement does not have
to be approved by the court and is not required to be in
writing.”).) Respondents did not raise this argument in either
case below, likely because it is contradicted by the plain terms of
the Judgment and the repeated admonitions in court orders that
water may only be stored and recovered pursuant to a court-
approved written agreement with Watermaster (i.e., a local
agency agreement). (See 5AA1577 (“The Judgment provides that
no use shall be made of the storage capacity of Chino Basin except
pursuant to written agreement with Watermaster.” (emphasis
added)).) Specifically, the Judgment provides that “[a]ny person
or public entity, whether a party to this action or not, may make
reasonable beneficial use of the available ground water storage

capacity of Chino Basin for storage of supplemental water;
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provided that no such use shall be made except pursuant to
written agreement with Watermaster, as authorized by
Paragraph 28.” (1AA50 (emphasis added) [Judgment q 12].) It
further provides that “[u]pon appropriate application by any
person, Watermaster shall enter into such a storage agreement;
provided that all such storage agreements shall first be approved
by written order of the Court, and shall by their terms preclude
operations which will have a substantial adverse impact on other
producers.” (1AA56 [Judgment 9 28] (emphasis added).)
Watermaster might wish that its limited authority to “direct|]
and control[]” groundwater storage in the Basin imparts on its
staff the ability to unilaterally nullify the Judgment and
subsequent court orders. (bAA1577; c¢f. Watermaster Br. 14-15
(referring to Watermaster’s purported “plenary” authority, a
term/description that appears nowhere in the Judgment or other
governing documents).) But that is not the law. (See Dow v.
Lassen Irrigation Co. (2022) 75 Cal.App.5th 482, 489 (noting that
a watermaster’s role “is merely to administer and implement” a
judgment in an “impartial and unbiased” manner).)

Furthermore, Respondents’ new position that water may be
stored and recovered without a court-approved written agreement
1s inconsistent with the way the DYY Program has always been
run. The record reflects that, consistent with the Judgment,
IEUA, TVMWD, and their member agencies entered into written
local agency agreements governing their performance obligations
under the DYY Program. (See 5AA1358-AA1456, 2AA652-AA653

[1 25] (explaining that written agreements were executed
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between IEUA, TVMWD, and their member agencies).) To the
extent the Court finds it necessary to look beyond the plain terms
of the Judgment, the parties’ subsequent conduct therefore
supports Ontario’s position. (See generally SLPR, L.L.C. v. San
Diego Unified Port Dist. (2020) 49 Cal.App.5th 284 (noting that
when interpreting a judgment, courts may consider the parties’
subsequent conduct).)

Watermaster next insists that because Metropolitan, not
FWC, was “the storing party,” FWC need not have had a written
storage agreement in place. (Watermaster Br. 54.) Watermaster
has never before made this assertion. And for good reason: the
local agency agreements are not just “storage agreements.”
Rather, the local agency agreements are storage and recovery
agreements that detail the means by which DYY water is
recovered, including the local agency’s specific responsibilities
relating to the pumping of stored water. (5AA1362 [CVWD Local
Area Agreement § 5(e)].) Further, none of the governing
documents, including the Judgment and the 2003 and 2004 court
orders approving various aspects of the DYY Program, provides
for a carve-out for non-“storing parties” from the storage-
agreement requirement. These governing orders instead provide
that a “storage and recovery program cannot be undertaken” in
the absence of written local agency agreements. (4AA1338
(emphasis added); see also 5AA1783 [Peace Agreement
§ 5.2(a)(i1).) In other words, water can no more be recovered (i.e.,
produced/withdrawn) in the absence of local agency agreements

than it can be stored in the absence of such agreements. This is
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why the existing parties to the DYY Program (including Ontario,
CVWD, the City of Chino, and others)—none of whom are
“storing parties” as Watermaster appears to use the term—all
have local agency agreements in place. Accepting Watermaster’s
argument would drain these existing local agency agreements of
any meaning or purpose.

Watermaster attempts to deflect, asserting that the DYY
Storage and Recovery Agreement (see 5AA1505-AA1512)
“satisfies paragraph 28 of the Judgment.”* (Watermaster Br. 54.)
But it clearly does not. The superior court’s 2003 order explains
that a “storage and recovery program cannot be undertaken”
until Watermaster and the superior court “approve the Local
Agency Agreements and Storage and Recovery Application.”
(4AA1338 (emphasis added).) The Storage and Recovery
Agreement does not on its own suffice.

Finally, Watermaster observes that neither the 2003
Funding Agreement nor the local agency agreements “suggest|]
that a Local Agency Agreement is required for a voluntary
withdrawal.” (Watermaster Br. 55.) But before the 2019 Letter
Agreement, there was no such thing as a “voluntary” withdrawal
of stored groundwater from the DYY account. The 2003 Funding
Agreement and the existing local agency agreements did not
contemplate voluntary withdrawals because, like any kind of

storage or recovery, they were prohibited in the absence of a

+ Paragraph 28 of the Judgment provides that Watermaster must
adopt, and the superior court must approve, all storage
agreements. (1AA56 [Judgment g 28].)
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written local agency agreement. (See, e.g., 1AA51, 1AA56
[Judgment 9 14, 28] (prohibiting storage without written
storage agreement); 4AA1338 (2003 court order providing DYY
Program “cannot be undertaken” without court approval of local
agency agreements).)

Because Respondents’ argument that FWC was not
required to have a local agency agreement in place before
withdrawing stored groundwater from the DYY account fails
based on the plain terms of the court orders that expressly
require such agreements, this Court should invalidate
Watermaster’s allowance of FW(C’s participation in the DYY
Program.

C. The 2021/2022 and 2022/2023 Assessment
Packages flouted the performance criteria
required by Exhibit G and Watermaster’s own
court ordered Storage and Recovery Program
Agreement.

Participants in the DYY Program entered an agreement
(the “DYY Storage Agreement”) that contained an exhibit
(“Exhibit G”) providing that participants must reduce their use of
imported water deliveries and pump an equivalent amount of
groundwater from DYY Program storage accounts to ensure a
balanced formula. The Exhibit G performance criteria were
approved by court order in 2004. (See 4AA1330 [Exhibit G],
5AA1575-AA1578 (court order approving DYY Storage
Agreement).) A deviation from Exhibit G’s performance criteria
thus amounts to a violation of the 2004 court order.
Nevertheless, Watermaster allowed CVWD and non-party FWC

to voluntarily withdraw stored water in excess of the amounts
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provided for under the court-approved performance criteria in
Exhibit G. By doing so, Watermaster violated the 2004 court
order. (Opening Br. 18-19; Supp. Opening Br. 25-28.)

Respondents argue that “textually,” Exhibit G “applies only
to MWD calls that compel Parties to withdraw from the DYYP
storage account instead of receiving surface deliveries.”
(Watermaster Br. 50; see also IEUA Br. 17 (observing that the
2019 Letter Agreement “expressly excepts Call situations from
the rules governing voluntary withdrawals and treats the two
scenarios differently”).) This argument fails for the same reason
discussed above: voluntary withdrawals were simply not
permitted or even contemplated before the 2019 Letter
Agreement suddenly allowed them, nor were voluntary
withdrawals analyzed under the required material physical
injury analysis conducted in advance of the court’s 2004 order
approving the DYY Storage Agreement. It is therefore
unsurprising that Exhibit G’s language appears specific to “call”
(i.e., mandatory withdrawal) situations, the only type of
withdrawal that existed at the time the parties agreed to and the
court approved the DYY Storage Agreement, which included
Exhibit G.

Respondents have pointed to nothing to suggest that the
parties intended Exhibit G’s performance criteria to govern only
the mandatory withdrawal of stored groundwater from the DYY
account. Watermaster goes so far as to accuse Ontario of failing
to offer any “legal or policy explanation in support of its

argument that voluntary takes from the DYYP Account must or
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should comply with all Exhibit G Performance Criteria.”
(Watermaster Br. 51.) But in its opening briefs, Ontario
explained that Watermaster’s position is incorrect as a matter of
law because Exhibit G was approved by court order, its provisions
govern the operation of the DYY Program, and neither
Watermaster nor its staff were free to unilaterally depart from
them. (Opening Br. 19-20, 23-24; Supp. Opening Br. 26-28.)5 As
to its policy argument, Ontario again respectfully refers
Watermaster to its opening briefs, where it describes the concrete
harm that Watermaster’s failure to enforce Exhibit G’s
performance criteria unlawfully wrought on Ontario and other
parties. (Opening Br. 23-26; Supp. Opening Br. 23-24.)

D. Ontario’s challenge to the 2019 Letter
Agreement is separate and independent of its
challenges to the 2021/2022 and 2022/2023
Assessment Packages.

Respondents are wrong that Ontario’s challenges to the
2021/2022 and 2022/2023 Assessment Packages—filed in
February 2022 and February 2023, respectively—are untimely
because Ontario failed to challenge the 2019 Letter Agreement
within the 90-day period. (See IEUA Br. 5, 13-14; FWC Br. 10-
14.) The superior court was also wrong, to the extent it accepted

that argument. (See 9AA3081, 9AA3085.)

s Respondent IEUA goes even further than Watermaster, arguing
that Metropolitan Water District “through the letter agreement
suspended Exhibit Gg (sic) performance criteria for voluntary
withdrawals.” (IEUA Br. 17.) Exhibit G was approved by court
order in 2004. Metropolitan Water District does not have the
authority to override or usurp a court order entered in this
adjudication, by letter agreement or otherwise.
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The Watermaster’s approval of the 2021/2022 Assessment
Package and the 2022/2023 Assessment Package are each
independent Watermaster Actions subject to challenge under the
Judgment, and Ontario’s challenges to the assessment packages
are separate and distinct from its challenge to the 2019 Letter
Agreement and must be decided regardless. That is because
Ontario’s challenges to the assessment packets do not arise only
from the 2019 Letter Agreement. (See, e.g., 1AA144-AA145.)
After the fact, Watermaster used the 2019 Letter Agreement to
change the DYY Program in a fundamental way: to allow
voluntary withdrawals of stored groundwater, not just
mandatory withdrawals. (See 6AA2070-AA2074.) But the 2019
Letter Agreement did not change the way stored groundwater
should be assessed. (See ibid.) Nor did it allow non-parties to a
local agency agreement to withdraw water from the DYY account
or withdrawals to bypass the Exhibit G performance criteria.
(Ibid.) Those were decisions Watermaster made as part of the
2021/2022 and 2022/2023 Assessment Packages, not the 2019
Letter Agreement, and Ontario timely challenged those actions
and decisions.

To be clear, as authorized by the Judgment, Watermaster
approved assessment packages for the 2021/2022 and 2022/2023
production years (1AA67 [Judgment 9 53]), and Ontario filed
motions to challenge those actions within 90 days (1AA57
[Judgment § 31(c)]). Ontario’s right to challenge the assessments
arose and accrued on the date Watermaster mailed written notice

of these actions. (See id. [Judgment 9 31(a)]; Util. Audit Co. v.
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City of Los Angeles (2003) 112 Cal.App.4th 950, 962 (“A period of
limitations ordinarily commences at the time when the obligation
or liability arises.”).) Because Watermaster has a continuing
obligation to assess the production of groundwater in compliance
with the Judgment, Ontario’s challenge to the 2021/2022 and
2022/2023 Assessment Packages, filed within 90 days of written
notice of Watermaster’s approval, was timely. (See 1AA67
[Judgment g 53], 1AA57 [Judgment § 31(c)].)

Ontario’s challenges to the two annual assessment
packages are no different than the challenge to the monthly
municipal tax in Howard Jarvis Taxpayers Ass’n v. City of La
Habra (2001) 25 Cal.4th 809 (Howard Jarvis Taxpayers). (See
Opening Br. 45-47.) There, the California Supreme Court applied
the theory of continuous accrual and found that even though the
limitations period had run on any direct challenge to the
ordinance imposing the tax, the suit was still permissible because
the continuing monthly collection of the tax represented an
alleged ongoing violation of state law. (Howard Jarvis
Taxpayers, supra, 25 Cal.4th at pp. 818-822 [holding the facial
attack on the tax accrued every time the city collected the tax].)
Under the continuous accrual theory, “a series of wrongs or
Injuries may be viewed as each triggering its own limitations
period, such that a suit for relief may be partially time-barred as
to older events but timely as to those within the applicable
limitations period.” (Aryeh v. Canon Bus. Sols., Inc. (2013) 55
Cal.4th 1185, 1192 (Aryeh) (citing Howard Jarvis Taxpayers,
supra, 25 Cal.4th at pp. 818-822).)
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That is exactly the case here, yet Watermaster and FWC
contend the continuous accrual theory does not apply because it
1s limited to situations where there is an ongoing obligation not to
collect an unlawful tax and because the Judgment imposes no
continuing obligation on Watermaster to collect a fee or tax.
(Watermaster Br. 49; FWC Br. 13-14.) Neither excuse is true. As
the Supreme Court observed in Aryeh, there are a variety of
Instances in which the continuous accrual theory has been
applied to a plaintiff challenging the assessment of periodic
payments under contract or California law.® (See Aryeh, supra,
55 Cal.4th at pp. 1198-1200 [citing cases].) And Watermaster
cannot seriously disclaim its continuing obligation “to levy
assessments against the parties . . . based upon production
during the preceding period of assessable production” consistent
with the Judgment. (1AA67 [Judgment 9 53].)

Because Ontario’s challenges to the 2021/2022 and
2022/2023 Assessment Packages were timely filed under the
Judgment, the merits of Watermaster’s approval of the
assessment packages was squarely before the superior court. It
follows that Ontario’s challenge to the 2019 Letter Agreement,

even if found to be untimely, cannot be used to bar Ontario’s

s Watermaster also cites two inapplicable decisions that are
concerned with governmental actions that, by state law, are made
subject to validation procedures of Code of Civil Procedure section
860 et seq. (See Watermaster Br. 49, citing Coachella Valley
Water Dist. v. Superior Ct. of Riverside Cnty. (2021) 61
Cal.App.5th 755; Campana v. E. Bay Mun. Util. Dist. (2023) 92
Cal.App.5th 494.) Obviously, Ontario’s challenges are not subject
to the validation statutes.
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challenges to Watermaster’s unlawful actions as manifested in its
subsequent approvals of assessment packages. In a 2017 order
regarding the allocation of surplus Agricultural Pool water, the
superior court rejected Watermaster’s interpretation of a prior
court order and held that Watermaster’s “erroneous
interpretation of the order of priorities is not a basis to continue
that erroneous interpretation. If Watermaster has to make a
reallocation, then it must do so to follow the court’s order.”
(4AA1167-AA1168 [Order dated Apr. 28, 2017]; see also 4AA1166
(“The final decision is the court’s, not Watermaster’s.”).) The
same is true here. The 2019 Letter Agreement does not excuse
and cannot justify yearly assessment packages that do not
comply with the Judgment and subsequent court orders and are
timely challenged.

E. The 2019 Letter Agreement made unauthorized
changes to the DYY Program without providing
notice or following the required approval
process.

There are other, independent reasons why the 2021/2022
and 2022/2023 Assessment Packages must be corrected and the
superior court’s decision reversed. Even if, arguendo, the 2019
Letter Agreement contained provisions regarding material
modifications to assessments and the DYY Program, such
amendments to the DYY Program were unauthorized and
unlawful because the 2019 Letter Agreement was adopted
without following the mandatory approval and notice process
established in the Judgment. (Opening Br. 21-27, 36-44.)
Notwithstanding the above, the superior court, found Ontario’s

challenge to the 2019 Letter Agreement was untimely because it
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was not filed within 90 days of receiving notice of the letter
agreement and was barred by laches. (See 9AA3077-AA3081,
9AA3085.) For the very reason the letter agreement is unlawful,
the superior court’s decision must be reversed.

L. The superior court erred legally and factually in
finding Ontario’s challenge to the 2019 Letter
Agreement is untimely.

The superior court erred in holding Ontario’s challenge to
the 2019 Letter Agreement was untimely. Respondents argue
that Ontario failed to “establish any reversible error as to the
trial court’s determination that adjudication of the merits is time
barred.” (Watermaster Br. 43; see also IEUA Br. 13-15; FWC Br.
11-12.) Ontario did exactly that by showing the challenge was
timely as a matter of law. (See Opening Br. 45.) Also, Ontario
showed that there is no record support for the superior court’s
determination that the March 20, 2019 mailing of the actual 2019
Letter Agreement “constituted notice of Watermaster’s action”
(9AA3079; see Opening Br. 36-47.)

a. Having timely challenged the 2021/2022
and 2022/2023 Assessment Packages,
Ontario timely challenged the 2019 Letter
Agreement.

Ontario’s challenge to the 2019 Letter Agreement is timely
as a matter of law for the same reason its challenges to the
2021/2022 and 2022/2023 Assessment Packages are timely. A
similar situation arose in Travis v. County of Santa Cruz (2004)
33 Cal.4th 757 (Travis), where the plaintiff challenged both the
initial enactment of a county ordinance and the application of the

ordinance. Rejecting the county’s argument that the entire suit
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was untimely, the California Supreme Court held: “Having
brought his action in a timely way after application of the
Ordinance to him, Travis may raise in that action a facial attack
on the Ordinance’s validity.” (Id. at p. 769.) Notably, for that
holding, the Supreme Court cited Howard Jarvis Taxpayers’
conclusion that “plaintiff’s attacks on the validity of the tax
ordinance itself ‘are not barred merely because similar claims
could have been made at earlier times to earlier violations.”
(Ibid., quoting Howard Jarvis Taxpayers, supra, 25 Cal.4th at
p. 822.)

FWC seeks to distinguish Travis on the basis that the
Judgment has no “as-applied” limitations period.” (FWC Br. 13-
14.) But FWC ignores that the Judgment allows “[n]otice of
motion to review any Watermaster action, decision or rule,” so
long as it is “served and filed within 90 days of such Watermaster
action.” (1AA57 [Judgment g 31(c)].) Moreover, the actions that
gave rise to Ontario’s challenges—Watermaster’s ongoing failure
to conform to the Judgment and subsequent court orders—are no
different than those in Travis. Travis shows, as does Howard
Jarvis Taxpayers, that Watermaster’s alleged illegal actions not
only include the initial enactment of the 2019 Letter Agreement
but also Watermaster’s continued yearly assessment packages

that fail to comply with the Judgment and other court orders.

"Watermaster and IEUA do not contest Travis’ application here.

32

122985868.6 0077104-00001

ocument received by the CA 4th District Court of Appeal Division 2.



b. Substantial evidence does not support the
superior court’s holding that Ontario
received notice of the 2019 Letter
Agreement.

In addition, the superior court’s finding that Ontario
received notice of the 2019 Letter Agreement is not supported by
substantial evidence. Substantial evidence is evidence that is
“reasonable 1n nature, credible and of solid value” and that “a
reasonable mind might accept as adequate to support a
conclusion.” (County of San Diego v. Assessment Appeals Bd.

No. 2 (1983) 148 Cal.App.3d 548, 555, citations omitted.)
Respondents rely on the declaration of Elizabeth Hurst, an IEUA
employee, for evidence that Ontario was mailed the 2019 Letter

Agreement.® (See Watermaster Br. 43-45; FWC Br. 11-12.) So

¢ Watermaster also contends that Ontario “admitted that the
letter had been mailed to parties” and is estopped from arguing
otherwise, citing its argument at the November 3, 2022 hearing
before the superior court. (Watermaster Br. 44-45.) Reviewing
Ontario’s full comments shows the court reporter made a
transcription error. Ontario stated that its complaint about the
2019 Letter Agreement “is timely, because that letter was not
properly noticed. There’s no evidence that the Watermaster
actually gave notice of that 2019 letter. It was mailed out to the
parties.” (Reporter’s Transcript (“RT”) 14:9-13.) The last
sentence makes no sense considering the sentence before.
Further, the comments that followed confirm that the sentence
should read: “It was [not] mailed out to the parties.” Ontario
referenced the “robust service of process mechanism and machine
in effect in this case and adjudication whereby if they wanted
to[,] that letter agreement could have been appended to agendas,
it could have been sent out via a service list to every [a]ffected
party, it could have gotten out there so that the parties knew
what that letter agreement said and what it didn"t say. That
was not done.” (RT 14:14-21 (emphasis added); see also RT 15:5-
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did the superior court. (9AA3080.) Ms. Hurst testified that the
agreement “was provided to all Chino Basin parties, including
the City of Ontario, upon its execution.” (1AA177 [ 13].) The
record, however, directly refutes that testimony, making it
incredible and unacceptable. “While findings must be given a
liberal construction to the end of supporting rather than
defeating a judgment, that rule cannot be used to uphold findings
that are unsupported or inconsistent with each other.” (Jensen v.
Union Paving Co. (1951) 103 Cal.App.2d 164, 171, citation
omitted.)

Thus, this 1s not about, as Watermaster contends,
“weigh[ing] the facts differently.” (Watermaster Br. 44.) Before
taking any discretionary action, it was Watermaster’s
responsibility under the Judgment to serve notice to the advisory
committee and its members at least 30 days before the action is
authorized. (1AA61-AA62 [Judgment g 38(b)[2]], 1AA69
[Judgment g 59 (requiring service of documents personally or by
deposit in the mail)].) But the record does not support that the
Watermaster actually served Ontario with notice of the final
2019 Letter Agreement, either before or after its adoption. By
letter dated March 20, 2019, Metropolitan, not Watermaster,
mailed the 2019 Letter Agreement to only IEUA, TVMWD, and
Watermaster. (6AA2069-AA2074.) There were no other

16 [commenting on problems with “an independent party e-
mailing out to a subset, not to all Watermaster parties, but to a
subset of parties, a draft agreement that that’s going to be
somehow binding on all parties [a]ffected within this
adjudication”].)
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recipients. (Ibid.) Metropolitan’s March 20, 2019 letter directly
contradicts Ms. Hurst’s testimony and the superior court’s
conclusion that the mailing of the 2019 Letter Agreement was
notice to Ontario of Watermaster’s action.

Further, there is nothing in the record to support that
Ontario was apprised of the fundamental changes to the DYY
Program inspired by the 2019 Letter Agreement. One reason is
that, while Respondents emphasize Ontario’s engagement in the
debate over the proposed letter agreement (see Watermaster
Br. 22-23; IEUA Br. 13-14; FWC Br. 12), evidence of Ontario’s
awareness of the possibility that Watermaster might adopt a
proposal is not evidence that Watermaster actually provided the
requisite notice or followed the court-approved procedures to
adopt them. (See Chino Basin Mun. Water Dist. v. City of Chino
Mar. 12, 2024, No. E079052) __ Cal.App.4th __ [2024 WL
1060355, at *7-8] (Chino Basin) [holding that where
Watermaster’s communications indicate that it had not
“definitively decided” to take action, Watermaster’s purported
notice under a contract was not timely or effective].) Similarly,
here, no formal notice was given and an informal email exchange
between Ontario and IEUA (not Watermaster) in no way satisfies
the defined notice and approval requirements contained in the
Judgment. If anything, Ontario’s questions regarding the
proposed letter agreement demand that the proposal go through
the Judgment’s approval process, and reservation of “the right to
address any harm or detriment that may arise” evinced Ontario’s

lack of awareness or understanding of the consequences of what
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Watermaster was doing. (See, e.g., 1AA180 posing questions
regarding the proposal], 2AA655 [ 34], 2AA692 [describing
Ontario’s uncertainty regarding the consequences of the
proposal’s “undecided or unclear” parameters].)

The 2019 Letter Agreement itself is another way to show
the record is devoid of evidence of the requisite notice. Again, the
letter agreement was completely silent on the assessment of
stored groundwater withdrawal from the DYY account, the
ability of non-parties, such as FWC, to voluntarily produce
groundwater, and deviations from Exhibit G’s performance
criteria. (See 6AA2069-AA2074.) And Watermaster’s failure to
comply with the approval requirements mandated by the
Judgment robbed Ontario of the opportunity to fully understand
the implications of the 2019 Letter Agreement at the time and to
formally object and have its concerns addressed. At the very
least, the changes required adoption after formal notice to the
parties and vetting and approval by all three pool committees
and the advisory committee (see 1AA60-AA62 [Judgment 9§ 38])
and a technical analysis confirming the changes would not cause
material physical injury to the Basin (5AA1782-AA1783 [Peace
Agreement § 5.2(a)(@i11)]).

Based on the record, it is undisputed that none of those
requirements were followed. At the September 2018 committee
and board meetings, the proposed letter agreement was only
1dentified to the appropriate pool, the advisory committee, and
the Watermaster Board as part of the Watermaster General

Manager’s Report (6AA2040-AA2049), who represented the
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proposal would make no changes to the DYY Program and was
merely “an acknowledgement letter” (2AA673, 2AA687).
Moreover, the changes were fundamental to a groundwater
storage and recovery agreement and required court approval, just
as the DYY Storage Agreement itself required court approval.
(See 1AA56 [Judgment 9 28]; see also 5AA1577 [Order approving
DYY Storage Agreement].)

In the end, the superior court’s determination that Ontario
was given notice of the 2019 Letter Agreement constitutes
reversible error. (See Chino Basin, supra, 2024 WL 1060355, at
pp. *7-9 [finding there was no substantial evidence to support the
superior court’s holdings that Watermaster’s purported notice
was timely or effective].) No reasonable factfinder would accept
Ms. Hurst’s testimony when it was refuted by Metropolitan’s
March 20, 2019 mailing of the 2019 Letter Agreement to only
IEUA, TVMWD, and Watermaster and by the Letter Agreement
itself.

ii. Substantial evidence does not support the
superior court’s holding that Ontario’s
challenge is barred by laches.

Respondents also argue that substantial evidence supports
the superior court’s holding that Ontario’s challenge to the 2019
Letter Agreement is barred by laches. (Watermaster Br. 45;
FWC Br. 14.) Laches is an equitable defense that requires an
unreasonable delay in filing suit, plus either the plaintiff’s
acquiescence in the conduct about which it complains or prejudice

resulting to the defendant because of the delay. (Blaser, supra,
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86 Cal.App.5th at p. 539.) There are four problems with the
superior court’s finding of laches.

First, laches cannot be used to negate a continuous accrual
theory. (Blaser, supra, 86 Cal.App.5th at pp. 545-546.) As
discussed, under Howard Jarvis Taxpayers, a new limitation
period begins anew with each unlawful assessment package
collected by Watermaster, as does a challenge to the 2019 Letter
Agreement. (See Howard Jarvis Taxpayers, supra, 25 Cal.4th at
pp. 818-825.) Thus, Ontario had no need to act sooner and any
delay in challenging the 2019 Letter Agreement was not
“unreasonable and inexcus[]able.” (Watermaster Br. 47-49; FWC
Br. 14.) Further, because each assessment package triggers its
own limitations period, whether Ontario should have known of
about Watermaster’s failure to assess stored water as part of the
2020/2021 Assessment Package is irrelevant. Laches cannot bar
Ontario’s challenge to the 2019 Letter Agreement, as it would
otherwise override lawful and timely challenges to Watermaster
actions under the Judgment. (Blaser, supra, 86 Cal.App.5th at
p. 547.)

Second, the superior court referred to laches only in
passing, without any analysis, in its order on the 2021/2022
Assessment Package. (9AA3085 [“The approval of the 2019
Agreement remains legally valid and Ontario[] is precluded by
the terms of the judgment and laches from trying to bring a late
challenge via this application.”].) In effect, the court solely
equated laches with its holding that Ontario received notice of

the 2019 Letter Agreement through Metropolitan’s March 20,
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2019 letter and that its challenge was untimely. That was error.
Laches requires more than just a finding of delay; it also requires
either Ontario’s acquiescence in Watermaster’s actions or
prejudice. (Blaser, supra, 86 Cal.App.5th at pp. 545-546.)
“Prejudice is never presumed.” (Miller v. Eisenhower Med. Ctr.
(1980) 27 Cal.3d 614, 624.) The superior court found neither
acquiescence nor prejudice, and its finding of laches should be
reversed on that basis alone. (See 9AA3085.)

Third, while Respondents claim prejudice now, on appeal,
they cannot show prejudice.? (See Watermaster Br. 47-48; FWC
Br. 14, 19-20.) As noted earlier, in a 2017 order, the superior
court found Watermaster must follow a prior court order and that
Watermaster’s erroneous interpretation of the order is not a basis
to continue that erroneous interpretation. (4AA1167-1168.) The
superior court also held: “A wrong practice can be long-standing,
and still be wrong. A wrong practice cannot be the basis of
prejudice.” (4AA1168.) The same is true here.

If the Court were to invalidate the 2019 Letter Agreement,
CVWD and FWC cannot avoid the consequences of Watermaster’s
failure to comply with the requirements of the Judgment and
court orders governing the DYY Program. Nor can Watermaster
avoid the inconvenience of having to comply with the same, as it
1s obligated to do. Respondents cannot hide behind so-called

prejudice to justify Watermaster’s decisions not to assess stored

s Before the superior court, only FWC argued Ontario’s challenge
to the 2019 Letter Agreement should be barred by laches and
claimed prejudice from purported delay. (See 1AA480, 1AA485.)
On appeal, IEUA does not claim prejudice. (See IEUA Br.)
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groundwater produced from the DYY Program, to allow FWC to
withdraw stored groundwater from the DYY account without a
local agency agreement, and to allow the voluntary withdrawal of
stored groundwater in excess of the amounts provided for under
Exhibit G performance criteria.

Compliance will simply ensure that participants in the
DYY Program will not receive a windfall at the expense of
Ontario and others in the 2021/2022 and 2022/2023 Assessment
Packages. (See Opening Br. 23-26, 33-35.) It will also restore
balance to the DYY Program as required by the DYY Storage
Agreement and Exhibit G and ensure the DYY Program
“provide[s] broad mutual benefits to the parties to the
Judgment,” as required by the Peace Agreement. (4AA1337;
5AA1788-AA17898 [Peace Agreement 9§ 5.2(c)(iv)(b)].) Because
the 2019 Letter Agreement benefits only a few (CVWD and FWC)
at the expense of many, claims of prejudice ring hollow and must
be rejected.

Fourth, in any event, laches is inappropriate as there is no
substantial evidence to support it. (See, e.g., Bono v. Clark (2002)
103 Cal.App.4th 1409 [finding no substantial evidence of laches
where defendant failed to prove prejudice].) Contrary to
Watermaster (see Watermaster Br. 46-47), as already explained,
Ontario did not have actual notice that the 2019 Letter
Agreement was adopted or its potential consequences. Nor did
the Watermaster General Manager’s announcements of his intent
to sign the proposed letter agreement at the September 2018

committee and board meetings constitute any sort of notice. (See
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Watermaster Br. 46.) Watermaster ignores the General
Manager’s representations that the changes from the proposal
“don’t commit Watermaster to . . . anything” and “don’t constitute
a change to the agreement” and that the proposal was merely “an
acknowledgement letter” (2AA673, 2AA687). The Watermaster
General Manager’s other comments belie any finding that
Ontario or any other party should have known about the
significant consequences that would ultimately manifest in the
2021/2022 and 2022/2023 Assessment Packages.

In sum, the superior court’s holding that Ontario’s
challenge to the 2019 Letter Agreement is contrary to law,
unfounded, and unsupportable based on the record. The Court

should find the superior court erred and reverse.

IV. CONCLUSION

For the foregoing reasons, the Court should reverse the
superior court’s denial of Ontario’s challenge and remand with
instructions to (1) direct Watermaster to implement the DYY
Program in a manner consistent with the Judgment and court
orders; (2) correct and amend the 2021/2022 and 2022/2023
Assessment Packages to assess water produced from the DYY
Program, and make necessary reallocations; (3) invalidate the
2019 Letter Agreement; and (4) direct Watermaster to comply
with the process provided for in the Judgment and subsequent
court orders when approving material changes.

/1
/1
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DATED: May 13, 2024.

122985868.6 0077104-00001

STOEL RIVES LLP
500 Capitol Mall, Suite 1600
Sacramento, CA 95814

By: /s/Elizabeth P. Ewens

Elizabeth P. Ewens

Attorneys for Appellant
City of Ontario
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I, Elizabeth P. Ewens, am one of the attorneys for
Appellant City of Ontario in this proceeding.

The attached Appellant’s Supplemental Opening Brief
consists of 8,587 words, including footnotes and endnotes. I am
relying on the computer program, Microsoft Word, for this word

count.

DATED: May 13, 2024 STOEL RIVES LLP
500 Capitol Mall, Suite 1600
Sacramento, CA 95814

By: /s/Elizabeth P. Ewens

Elizabeth P. Ewens

Attorneys for Appellant
City of Ontario
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I declare that I am over the age of 18 years and not a party
to this action. I am employed in the City and County of
Sacramento and my business address is 500 Capitol Mall, Suite
1600, Sacramento, CA 95814.

On May 14, 2024, at Sacramento, California, I served a
true and correct copy of the documents listed below:

REPLY BRIEF OF APPELLANT
CITY OF ONTARIO

ELECTRONICALLY VIA TRUEFILING on the following
parties:

Party Attorney

Chino Basin Water Master : Bradley J. Herrema

Plaintiff and Respondent Scott S. Slater
Laura K. Yraceburu
Brownstein Hyatt Farber Schreck,
LLP
1021 Anacapa Street, 2nd Floor
Santa Barbara, CA 93101

Cucamonga Valley Water Thomas Simms Bunn, III
District : Defendant and Lagerlof, LLLP
Respondent 155 N. Lake Avenue, 11th Floor

Pasadena, CA 91101-2333

Fontana Water Company : Thomas Simms Bunn, III
Defendant and Respondent  Lagerlof, LLP
155 N. Lake Avenue, 11th Floor
Pasadena, CA 91101-2333

Inland Empire Utilities Jean Cihigoyenetche
Agency : Defendant and 13925 City Center Dr., Ste 200
Respondent P.O. Box 2259

Chino Hills, CA 91709
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Three Valleys Municipal Steven M. Kennedy
Water District : Defendant Brunick, Battersby, McElhaney &
and Respondent Beckett

PO Box 13130

San Bernardino, CA 92408-3303

On May 13, 2024, I also served this REPLY BRIEF OF
APPELLANT CITY OF ONTARIO by first class mail as

follows:

Hon. Gilbert G. Ochoa
Superior Court of California
County of San Bernardino
San Bernardino District — Civil Division
Department R17 — Rancho Cucamonga
8303 Haven Avenue
Rancho Cucamonga, CA 91730

I declare under penalty of perjury under the laws of the
state of California that the foregoing is true and correct and that
this document was executed on May 14, 2024, at Sacramento,
California.

/s/ Jill Keehnen
J1ll Keehnen
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P.0. Box 2259
Chino Hills, CA91709

JCLAW FIRM
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JEAN CIHIGOYENETCHE (State Bar No. 105227)

JC LAW FIRM

P.O. Box 2259

Chino Hills, CA 91709
(909) 214-6012
Jean@thejclawfirm.com

FEE EXEMPT
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ADISTRICT

SEP 15 2025

STEPHANIE HERNANDES
Exempt from Filing fee Pursuant to
Gov. Code § 6103

Attorneys for INLAND EMPIRE UTILITIES AGENCY

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SAN BERNARDINO, RANCHO CUCAMONGA DISTRICT

CHINO BASIN MUNICIPAL WATER
DISTRICT,

Plaintiffs,
V.

CITY OF CHINO, et al.,

Defendants.

CASE NO.: RCVRS 51010
Assigned for All Purposes to Hon. Gilbert G. Ochoa

[P D] ORDER ON INLAND EMPIRE
LITIES AGENCY’S MOTION FOR COSTS
AND ATTORNEY’S FEES PURSUANT TO

CIVIL CODE §1717 AND CODE OF CIVIL
PROCEDURE §1033.5

DATE: September 12,2025
TIME: 10:00 a.m.
DEPT: R17

[PROPOSF. D] ORDER

Inland Empire Utilities Agency’s (IEUA) Motion for Costs and Attorney’s Fees Pursuant to Civil

Code 1717 and Code of Civil Procedure 1033.5 was originally scheduled for hearing on April 4, 2025

and subsequently scheduled for hearing September 12, 2025 at 10:00 AM in Department R 17 of the

above-entitled court, the Hon. Judge Gilbert G. Ochoa presiding. Having read and considered the papers

submitted by counsel, the court issued a tentative ruling dated June 13, 2025, a copy of which is attached

hereto as Exhibit A. The parties have stipulated to the tentative ruling without further argument.
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Dated: September f 2025

THE COURT HEREBY RULES AS FOLLOWS:

1. The tentative ruling dated June 13, 2025 and attached hereto as Exhibit A shall be the ruling of

the court.

2. IEUA’s motion for attorney’s fees is denied.

3. IEUA’s motion for costs in the amount of $40.00 is granted.

)

Hon. Gilbert G. Ochoa
Judge of the Superior Court
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TENTATIVE RULINGS FOR June 13, 2025
Department R17- Judge Gilbert G. Ochoa

This court follows California Rules of Court, rule 3.1308(a) (1) for tentative rulings. (See San
Bernardino Superior Court Local Emergency Rule 8.) Tentative rulings for each law & motion
will be posted on the internet (https://www.sb-court.org) by 3:00 p.m. on the court day
immediately before the hearing.

If you do not have internet access or if you experience difficulty with the posted tentative ruling,
you may obtain the tentative ruling by calling the Administrative Assistant. You may appear in
person at the hearing but personal appearance is not required and remote appearance by
CourtCall is preferred during the Pandemic. (See www.sbcourt.org/general-information/remote-
access)

If you wish to submit on the ruling, call the Court, check-in and state that you will be
submitting on the Tentative, and your appearance is not necessary. But you must check in.
If both sides do not appear, the tentative will simply become the ruling.

If any party submits on the tentative, the Court will not alter the tentative and it will
become the ruling.

If one party wants to argue, Court will hear argument but will not change the tentative.

If the Court does decide to modify tentative after argument, then a further hearing for oral
argument will be reset for both parties to be heard at the same time by the Court.

This procedure is meant to minimize your waiting time in Court.

Watermaster Case
CHINO BASIN MUNICIPAL WATER DISTRICT

Vi

CITY OF CHINO, et al.

Motion(s): Motion for Attorney Fees and Costs
Movant(s): Inland Empire Utilities Agency
Respondent(s): City of Ontario; City of Chino; and, Monte Vista Water District and

Monte Vista Irrigation Company

Discussion
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IEUA seeks $63,069 in attorney fees, arguing that as the prevailing party in this action,
they are entitled to costs and fees under the contract—namely, under section 9.2(d) of the Peace
Agreement.

In support of the motion, counsel, Jean Cihigoyenetche submits a declaration. He attests
that IEUA is a party to the Peace Agreement. (Cihigoyenetche 9§ 7.) A true and correct copy of
the Peace Agreement is also attached to the declaration as Exhibit A. (/bid.)

Article IX of the Peace Agreement, entitled “Conflicts,” provides in relevant part:

9.1 Events Constituting a Default by a Party. Each of the following constitutes a
“default” by a Party under this Agreement.

(a) A Party fails to perform or observe any term, covenant, or undertaking in this
Agreement that it is to perform or observe and such failure continues for ninety
(90) days from a Notice of Default being sent in the manner prescribed in Section
10.13.

9.2 Remedies Upon Default. In the event of a default, each Party shall have the
following rights and remedies:

(d) Attorneys’ Fees. In any adversarial proceedings between the Parties other than the
dispute resolution procedure set forth below and under the Judgment, the prevailing Party
shall be entitled to recover their costs, including reasonable attorneys’ fees. If there is no
clear prevailing Party, the Court shall determine the prevailing Party and provide for the
award of costs and reasonable attorneys’ fees. In considering the reasonableness of either
Party’s request for attorneys’ fees as a prevailing Party, the Court shall consider the
quality, efficiency, and value of the legal services and similar/prevailing rate for
comparable legal services in the local community.

(See Cihigoyenetche Decl.; Exh. A, Peace Agreement §9.2, p. 54.) IEUA also notes that a review
of the underlying motion to the appeal shows the moving parties invoked the Peace Agreement.
(See RIN, Exh. 1 at 3:17-20.) IEUA also notes other examples whereby the moving parties had
invoked the Peace Agreement. (/d. pp. 7-8.)

[EUA argues now that the remittitur has been issued, it is appropriate for this Court to
award the attorney fees and costs. They cite:
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Accordingly, “because contractually authorized attorney fees are now listed as costs
under Code of Civil Procedure section 1033.5,... they may either be requested of the
appellate court while the appeal is pending, or of the trial court upon issuance of the
remittitur. The trial court has jurisdiction to award them, regardless of the lack of specific
instructions in the opinion or the remittitur.”

(Butler-Rupp v. Lourdeaux (2007) 154 Cal.App.4th 918, 924, citing Harbour Landing-Dolfann,
Ltd. v. Anderson (1996) 48 Cal.App.4th 260.)

In addition, IEUA argues that the fees and costs they seek are reasonable. Counsel
Cihigoyenetche attests he has been practicing law for more than 42 years and has served for
approximately 31 years as general counsel to the IEUA. He currently serves as general counsel to
East Valley Water District, and has had that position for 11 years. For the past 31 years, his
primary area of practice has been as general counsel to municipal water and wastewater districts.
Over the years, he has provided special counsel services to water and wastewater districts. Since
2016, he has practiced under the fictitious business name JC Law Firm and is the principal of
that firm. (Cihigoyenetche § 2.) He is the attorney primarily responsible for representing IEUA in
this case. (Cihigoyenetche q 3.)

Cihigoyenetche’s hourly rate varied throughout the course of this matter. It began with
the hourly rate of $350 per hour through April 2023, but as of May 1, 2023, the rate increased to
$475 per hour, and as of July 1, 2024, his rate increased to $490 per hour. (/bid.) As of the date
of the declaration (February 17, 2025), he spent 144.6 hours of legal services representing IEUA,
which are allocated as follows:

a. Correspondence (written and telephone) with clients and parties. 6.5 hours

b. Legal research/preparation of pleadings and appellate brief. 84.1

c. Review pleadings/court orders/record on appeal. 44

d. Court appearances. 10.0

Total: 144.6
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(Cihigoyenetche 9 4.) Of the total amount requested, $12,897.50 is for legal services pre-appeal,
and $50,131.50 is the cost of legal services related to the appeal. There is an additional cost of
$40 for a reporter’s transcript. (Cihigoyenetche 9 5.)

The associated Memorandum of Costs notes that the Attorney Fees are $63,029 and the
reporter’s transcript charge was $40, which brings the total to $63,069. Notably, IEUA has
already accepted $21,000 from the City of Chino per the settlement. Therefore, only $42,069 in
fees and costs remain at issue.

Ontario opposes the motion arguing IEUA has no grounds to recover attorney fees for its
intervention in proceedings challenging the Watermaster. The underlying motion, they say,
attacked a Watermaster budget action and sought no relief from IEUA. Further, they claim
Watermaster defended itself from the challenge, and it did not rely on IEUA.

Of note, Ontario does not dispute the $40 cost for the reporter’s transcript since the
appellate court ordered costs. Thus, only $42,029 is at issue.

Ontario acknowledges IEUA’s fee motion invokes section 9.2(d) of the Peace
Agreement, but they argue the CEQA Budget did not trigger any attorney fee shifting under the
Peace Agreement because Watermaster, the sole target of the CEQA Budget motion, is not a
party to the Peace Agreement.

Ontario additionally argues section 9.2(d) of the Peace Agreement excludes proceedings
under the Judgment, such as the motion challenging Watermaster’s budget action under
Judgment paragraph 31(c).

Ontario also claims the predicates that trigger section 9.2(d) have not been met because it

was not in default under the Peace Agreement. Specifically, Ontario argues the motion utilized
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paragraph 31 of the Judgment (as noted above) and that section 9.2(d) applies where a Notice of
Default is properly served on the opposing party giving the party opportunity to cure the default.

Further, Ontario argues IEUA’s fees are unreasonable because there was no need to
intervene and defend Watermaster.

Lastly, Ontario argues that the request for $12,897.50 for pre-appeal legal fees is time-
barred because the Court rendered a final, appealable order on the merits analogous to a
Judgment in November 2022. Ontario argues the time to file any motion for attorney fees ran
concurrently with the time to appeal from the order and expired in early 2023.

In support of the Ontario Opposition, counsel Gina R. Nicholls submits a declaration. She
attaches a copy of the 2012 Restated Judgment as Exhibit 1. (Nicholls Decl. § 2.) She also attests
the IEUA intervened in the underlying motion in support of Watermaster by filing a 3-4 page
opposition with a declaration. She also appeared for Ontario at the Court hearing regarding the
CEQA Budget Motion, and Watermaster presented oral argument, counsel for IEUA appeared
but otherwise did not participate in oral argument. (Nicholls Decl. 9 3-4; Exh. 2.)

In early 2023, Ontario and Chino filed notices of appeal, while Monte Vista did not
appeal. (Nicholls Decl. § 5.) Nicholls also attests that no participant in the CEQA Budget
Motion, including IEUA, filed any motion for attorney fees following notice of the Court’s final
ruling and before the resulting appellate proceedings. (Nicholls. Decl. § 6.)

On appeal, Watermaster filed a Respondent’s brief approximately 36 pages long, and
IEUA filed an additional Respondent’s brief of approximately 6-7 pages. Nicholls personally
appeared on behalf of Ontario at oral arguments where counsel for IEUA also appeared but

remained silent during the proceedings. (Nicholls Decl. § 7; Exh. 3.)
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Monte Vista joins in Ontario’s Opposition and presents its own opposing arguments.
Monte Vista argues that attorney fee shifting does not apply and has never been applied to
motion proceedings in Watermaster Court pursuant to the Court’s continuing jurisdiction under
the Judgment. Like Ontario, Monte Vista argues section 9.2(d) expressly excludes adversarial
proceedings utilizing the dispute resolution procedure under the Judgment. However, unlike
Ontario, Monte Vista argues the appellate court’s decision as to both issues raised on appeal, the
expenditure of funds as well as the appointment of [EUA as lead agency, addressed the nature
and scope of Watermaster authority arising from the Judgment.

Was Watermaster the sole target of the underlying “Budget Motion”? Ontario argues that
Watermaster was not a signatory to the Peace Agreement and was the sole target and party from
whom relief was sought, thereby precluding IEUA from invoking section 9.2(d) of the Peace
Agreement; however, Watermaster was not the sole target of the motion. The motion had two
parts; the first of which was to challenge the expenditure of funds for the OBMPU PEIRU, but
the second part was a challenge to IEUA’s appointment as lead agency. Ontario does not contest
that both they and IEUA are signatories to the Peace Agreement. Ontario does not contest that
IEUA opposed the underlying motion and participated in the appeal. Further, Ontario does not
dispute that IEUA is a prevailing party on appeal. This argument alone does not appear to
prevent IEUA from invoking section 9.2(d) of the Peace Agreement. Indeed, it is merely a
mischaracterization of the motion.

Does section 9.2(d) apply? Ontario argues the “Budget Motion” was brought under the
Judgment and thereby does not implicate the Peace Agreement and its provisions. Specifically,
Ontario cites paragraph 30 of the Judgment, which provides:

Annual Administrative Budget. Watermaster shall submit to Advisory Committee an
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administrative budget and recommendation for each fiscal year on or before March 1.
The Advisory Committee shall review and submit said budget and their recommendations
to Watermaster on or before April 1, following. Watermaster shall hold a public hearing
on said budget at its April quarterly meeting and adopt the annual administrative budget
which shall include the administrative items for each pool committee. The administrative
budget shall set forth budgeted items in sufficient detail as necessary to make a proper
allocation of the expense among the several pools, together with Watermaster’s proposed
allocation. The budget shall contain such additional comparative information or
explanation as the Advisory Committee may recommend from time to time. Expenditures
within budgeted items may thereafter be made by Watermaster in the exercise of powers
herein granted, as a matter of course. Any budget transfer in excess of 20% of a budget
category during any budget year or modification of such administrative budget during
any year shall be first submitted to the Advisory Committee for review and
recommendation.

Paragraph 31 provides review procedures, such that:

All actions, decisions or rules of Watermaster shall be subject to review by the Court on

its own motion or on timely motion by any party, the Watermaster (in the case of a

mandated action), the Advisory Committee, or any Pool Committee, as follows:

(¢) Time for Motion. Notice of motion to review any Watermaster action, decision
or rule shall be served and filed within ninety (90) days after such Watermaster
action, decision or rule, except for budget actions, in which event said notice
period shall be sixty (60) days.
(Nicholls Decl.; Exh. 1, Judgment at 49 30-31.) Here, the challenge to the budget falls under the
Judgment as cited by Ontario, but that is only half of the issue.

The motion also challenged IEUA’s appointment as the lead agency. This issue does not
necessarily fall under paragraph 31 of the Judgment. Ontario, nor Monte Vista, point to any
provision in the Judgment under which the challenge to IEUA’s appointment as lead agency was
brought. Further, a review of the appellate decision shows that the appellate court did rely on the
Peace Agreement for determining whether the appointment of IEUA as lead agency violated any
conflicts of interest. The court noted: “The identification of IEUA as lead agency for the

OBMPU PEIRU was based on the Peace Agreements and IEUA's long history of serving as lead

agency for environmental impact review of the OBMP. IEUA was approved by the parties, and
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designated as lead agency by the superior court in 1999.” (Chino Basin Municipal Water District
v. City of Ontario (Cal. Ct. App., Nov. 12, 2024, No. E080533) 2024 WL 4750863, at *7.)

In addition, the appellate court also looked at the Peace Agreement in determining
whether the budget action by the Watermaster with respect to the expenditure of funds for the

CEQA review was authorized.

Turning our analysis to the propriety of budgeting for the OBMPU PEIRU in the FY
2022/2023 budget, as previously noted, Watermaster is charged with discretionary
authority and responsibility to adopt a management program to achieve full utilization of
the Basin's resources. To that end, in 1999, Watermaster prepared the OBMP, budgeted
for and assessed the parties for expenses associated with the PEIR for the OBMP in FY
1998/1999 and FY 1999/2000, designated (with the parties' and the superior court's
approval) IEUA as the lead agency, and completed the draft OBMP PEIR prior to
execution of Peace 1. The parties to the Judgment (except Monte Vista Water District)
agreed that the OBMP PEIR was necessary because certain programs within the OBMP
will necessitate further project-specific CEQA evaluation. Furthermore, certification of
the OBMP PEIR was a condition for court approval of Peace 1.

(Id. at *6.) And:

Contrary to appellants' claims, nothing in the Judgment, Peace Agreements,
Watermaster's rules and regulations, or prior practice of the parties prevents Watermaster
from budgeting, or approving a budget that includes funding for the OBMPU PEIRU.
Rather, the Judgment explicitly permits Watermaster to undertake and fund
environmental studies, hydrologic conditions, and operating aspects of implementation of
the management program for the Basin.

(Ibid.) Further, the court analyzed the history of the OBMP and the PEIR, which brought about

the execution of the Peace Agreements.

On June 29, 2000, the parties executed the Peace Agreement (Peace I) to facilitate
implementation of the OBMP. According to Peace I, the parties agreed that no project
subject to CEQA review would be carried out unless and until the environmental review
and assessments have been completed. Peace I's recitals state that the draft PEIR for the
OBMP was completed and circulated to the parties prior to execution of Peace I.
Certification of the OBMP PEIR was a condition for court approval of Peace 1. Peace I
was amended in 2004 and 2007.
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In 2007, the parties entered into the Peace II Agreement (Peace II) wherein they agreed to
support Watermaster's OBMP implementation plan, acknowledged IEUA as the properly
designated lead agency for the purpose of completing environmental assessment and
review of the proposed project [...]

(Id. at *2.)

While Ontario Defendants are correct that the Judgment also was at issue, case law
provides that when some fees are recoverable under Civil Code section 1717 or the terms of the
contract, and others are not, such fees need not be apportioned if they are so intertwined that it
would be impracticable or impossible to separate them. The issue usually arises when non-
contract claims are also asserted, with courts holding that fees need not be apportioned ““when
incurred for representation on an issue common to both a cause of action in which fees are
proper and one in which they are not allowed. All expenses incurred with respect to the [issues

29

common to all causes of action] qualify for award.”” (Thompson Pacific Const., Inc. v. City of
Sunnyvale (2007) 155 Cal.App.4th 525, 555.) “Thus, allocation is not required when the issues
are ‘so interrelated that it would have been impossible to separate them into claims for which
attorney fees are properly awarded and claims for which they are not.” [Citation.]” (/bid.) When
fees are authorized for some causes of action, but not others, allocation is a matter within the trial
court’s discretion. (/bid.)

The same principles should likewise apply here where the appellate issues of the parties’
obligations under the Judgment and the Peace Agreement are inextricably intertwined.
Therefore, the Peace Agreement and its provisions, in general, apply.

On the other hand, even if the Peace Agreement is invoked, Section 9.2(d) categorically

provides that it applies to “Remedies Upon Default.” And section 9.1 delineates what events
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constitute a default by a Party. As cited above, the following constitute defaults under the Peace
Agreement:
A Party fails to perform or observe any term, covenant, or undertaking in this Agreement
that it is to perform or observe and such failure continues for ninety (90) days from a
Notice of Default being sent in the manner prescribed in Section 10.13.
(See Peace Agreement § 9.1, p. 53.) Ontario’s motion seeking judicial review of the
Watermaster’s actions does not fall under this definition of default.
Therefore, it must be determined if the attorney fee provision that is stated in subdivision
(d) of section 9.2 of the Peace Agreement applies only in the event of a default. To do so, the
Court must interpret the contract to determine the intent of the parties.
Does the Attorney Fee provision only apply to a “default”?
The rules governing the role of the court in interpreting a written instrument are well
established. The interpretation of a contract is a judicial function. [Citation.] In engaging
in this function, the trial court “give[s] effect to the mutual intention of the parties as it
existed” at the time the contract was executed. (Civ. Code, § 1636.) Ordinarily, the
objective intent of the contracting parties is a legal question determined solely by
reference to the contract's terms.
(Wolfv. Walt Disney Pictures & Television (2008) 162 Cal.App.4th 1107, 1125-1126.) “The
court generally may not consider extrinsic evidence of any prior agreement or contemporaneous
oral agreement to vary or contradict the clear and unambiguous terms of a written, integrated

contract. [Citations.]| Extrinsic evidence is admissible, however, to interpret an agreement when a

material term is ambiguous.” (/d. at p. 1126.)

When the meaning of the words used in a contract is disputed, the trial court engages in a
three-step process. First, it provisionally receives any proffered extrinsic evidence that is
relevant to prove a meaning to which the language of the instrument is reasonably
susceptible. [Citations.] If, in light of the extrinsic evidence, the language is reasonably
susceptible to the interpretation urged, the extrinsic evidence is then admitted to aid the
court in its role in interpreting the contract. [Citations.] When there is no material conflict
in the extrinsic evidence, the trial court interprets the contract as a matter of law.
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(Ibid.) “Interpretation of a written instrument becomes solely a judicial function only when it is
based on the words of the instrument alone, when there is no conflict in the extrinsic evidence, or
when a determination was made based on incompetent evidence.” (City of Hope National
Medical Center v. Genentech, Inc. (2008) 43 Cal.4th 375, 395.)

Here, there is no extrinsic evidence presented by the parties, and the interpretation of the
Peace Agreement is based on the words alone. In looking to the clear and unambiguous terms of
the Peace Agreement as a whole, it appears the fee shifting provision of section 9.2, subdivision
(d) is intended only to apply to defaults.

First, in the rules of construction, section 1.2 of the Peace Agreement, it is stated that
“Headings at the beginning of Articles, paragraphs, and subparagraphs of this Agreement are
solely for the convenience of the Parties, are not a part of this Agreement and shall not be used in
construing it.” (Peace Agreement, § 1.2(b).)

Next, under section IV, Mutual Covenants, specifically 4.2, the parties agreed “Nothing
herein shall be construed as limiting any Party’s right of participation in all the functions of
Watermaster as are provided in the Judgment or to preclude a party to the Judgment from
seeking judicial review of Watermaster determinations pursuant to the Judgment or as otherwise
provided in this Agreement. (Peace Agreement, § 4.2.)

Section 9 pertains to conflicts. As stated above, section 9.1 defines what constitutes a
default by a party. A default occurs where a party fails to perform or observe any term, covenant,
or undertaking in the Agreement that it is to perform or observe and such failure continues for
ninety (90) days from a Notice of Default being sent in the manner prescribed in Section 10.13.

(See Peace Agreement, § 9.1(a).)
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Here, the Peace Agreement does not classify seeking judicial review of a Watermaster
action under the Judgment as a default. Indeed, throughout, the Peace Agreement allows any
party to seek judicial review, as it is expressly stated in section 4.2. Further evidence of this
intent to exclude judicial review of Watermaster actions is found in Section 9.3.

Section 9.3 of the Peace Agreement, entitled “Dispute Resolution™ states it is applicable
to disputes between the parties, other than those constituting a “Default” or “Exclusion”. The
Dispute Resolution process in Section 9.3(c) calls for non-binding mediation. The Exclusion
section provides that the rights and remedies of parties to the Judgment to seek review of
Watermaster actions are not subject to dispute resolution. (Peace Agreement § 9.3(b)(iii).)
Throughout Section 9, Conflicts, review of Watermaster actions under the Judgment are
consistently excluded from the remedies under the Peace Agreement.

As noted above, Respondents did seek judicial review under paragraph 31 of the
Judgment, although they also implicated the Peace Agreement in their underlying motion. Yet, a
default under the Peace Agreement occurs when a party fails to perform or observe any term,
covenant, or undertaking. Seeking judicial review, however, does not fall under the definition of
default whereby a party fails to perform a covenant as provided in the Peace Agreement. Instead,
seeking judicial review is permitted. (See Peace Agreement, § 4.2.)

In addition, the Peace Agreement attorney fees provision requires a Notice of Default
procedure that is prescribed section 10.13. It provides that: (a) Any notice required under this
Agreement shall be written and shall be served either by personal delivery, mail, or fax.
Subsequent to this notice, section 9.1(a) applies whereby 90 days from the Notice, if the party

continues to fail to perform or observe any term, covenant, or undertaking in the Agreement,

Page | 15



then they are in default. (Peace Agreement §10.13, p. 59.) The Notice of Default gives notice to a
party to correct the default.

Section 9.2 by its plain and unambiguous language provides remedies upon default only.
[t does not provide remedies under circumstances beyond default.

Even discounting the heading “Remedies Upon Default,” the language of 9.2 provides:
“In the event of a default, each Party shall have the following rights and remedies.” (Peace
Agreement, § 9.2, emphasis added.) The provision for attorney fees follows as subparagraph, (d),
of section 9.2. Therefore, Ontario appears correct that the section 9.2(d) is predicated on a
default event. Only then does section 9.2(d) apply, which provides for the recovery of attorney
fees by a prevailing party in an adversarial proceeding.

When reading the Peace Agreement as a whole, it appears the parties intended for fee
shifting to apply under section 9.2(d) when a party defaults, had notice of the default, and did not
correct the default—thus causing an adversarial proceeding.

This is also a logical interpretation of the provision, whereby a defaulting party causes
attorney fees to incur, is found at fault, and the prevailing party thus enjoys the benefits of fee
shifting. Of course: “*[T]he primary object of all interpretation is to ascertain and carry out the
intention of the parties.”” (City of Manhattan Beach v. Superior Court (1996) 13 Cal.4th 232,
238.) It does not appear, however, the parties intended to create a fee shifting provision for all
disputes, as argued by IEUA in their moving papers and upon reply, otherwise, each time the
Court undertook any judicial review implicating the Peace Agreement, a prevailing party would
need to be determined and awarded attorney fees. Rather, this provision appears to be intended to
encourage a default to be cured prior to further legal intervention or to discourage unwarranted

accusations of default.
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Finally, in reply, IEUA admits they did not comply with default procedures because they
never declared a default. (See Reply, p. 4:20.) Indeed, IEUA does not address the requirement of
the Notice of Default at all as prescribed by section 9.1(a) and section 10.13. Instead, IEUA
argues the opposing parties declared a default by challenging IEUA’s suitability as lead agency.
Nowhere in the Peace Agreement is it stated that seeking judicial review constitutes a Notice of
Default. This would also deny a party the 90 days to correct the default.

IEUA’s claim, in reply, that they themselves were the defaulting party against whom
action was taken overlooks the plain language of the Peace Agreement. IEUA cannot be said to
be in default simply because they were appointed as lead agency, or that their appointment was
challenged, as that would not constitute a failure to perform or observe any term, covenant, or
undertaking in the Agreement.

All parties acknowledge a Notice of Default was never issued as to any party, which is
required in order to allow a defaulting party time to cure before the fee shifting procedure is
implicated. In light of this, IEUA is not entitled to attorney fees. As such, the Court need not
reach Ontario’s remaining arguments.

Ruling

The Court DENIES IEUA’s motion for attorney fees but grant the award for costs as to

the uncontested $40 in appellate costs for the reporter’s transcript.

Movant to give Notice and prepare Order.

Dated-

Judge
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CHINO BASIN WATERMASTER
Case No. RCVRS 51010
Chino Basin Municipal Water District v. City of Chino, et al.

PROOF OF SERVICE

| declare that:

| am employed in the County of San Bernardino, California. | am over the age of 18 years and not
a party to the action within. My business address is Chino Basin Watermaster, 9641 San
Bernardino Road, Rancho Cucamonga, California 91730: telephone (909) 484-3888.

X |
1/
I/

On September 16, 2025, | served the following:

[PROPOSED] ORDER ON INLAND EMPIRE UTILITIES AGENCY’S MOTION FOR
COSTS AND ATTORNEY'S FEES PURSUANT TO CIVIL CODE §1717 AND CODE OF
CIVIL PROCEDURE §1033.5

BY MAIL: in said cause, by placing a true copy thereof enclosed with postage thereon
fully prepaid, for delivery by the United States Postal Service mail at Rancho
Cucamonga, California, addresses as follows:

See attached service list: Mailing List 1

BY PERSONAL SERVICE: | caused such envelope to be delivered by hand to the
addressee.

BY FACSIMILE: | transmitted said document by fax transmission from (909) 484-3890
to the fax number(s) indicated. The transmission was reported as complete on the
transmission report, which was properly issued by the transmitting fax machine.

BY ELECTRONIC MAIL: | transmitted notice of availability of electronic documents by
electronic transmission to the email address indicated. The transmission was reported
as complete on the transmission report, which was properly issued by the transmitting
electronic mail device.

See attached service list: Master Email Distribution List

| declare under penalty of perjury under the laws of the State of California that the above is true
and correct.

Executed on September 16, 2025 in Rancho Cucamonga, California.

20—

By: Ruby Favela Quintero
Chino Basin Watermaster




" PAUL HOFER
11248 S TURNER AVE
ONTARIO, CA 91761

JEFF PIERSON
2 HEXHAM
IRVINE, CA 92603



Ruby Favela Quintero

Contact Group NamMaster Email Distribution

Categories: Main Email Lists
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CHINO BASIN WATERMASTER
Case No. RCVRS 51010
Chino Basin Municipal Water District v. City of Chino, et al.

PROOF OF SERVICE

| declare that:

I am employed in the County of San Bernardino, California. | am over the age of 18 years and not
a party to the action within. My business address is Chino Basin Watermaster, 9641 San
Bernardino Road, Rancho Cucamonga, California 91730; telephone (909) 484-3888.

On October 20, 2025 | served the following:

REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF CUCAMONGA VALLEY WATER
DISTRICT AND FONTANA WATER COMPANY’S OPPOSITION TO CITY OF
ONTARIO’S MOTION FOR AWARD OF ATTORNEY’S FEES AND COSTS

BY MAIL: in said cause, by placing a true copy thereof enclosed with postage thereon
fully prepaid, for delivery by the United States Postal Service mail at Rancho
Cucamonga, California, addresses as follows:

See attached service list: Mailing List 1

BY PERSONAL SERVICE: | caused such envelope to be delivered by hand to the
addressee.

BY FACSIMILE: | transmitted said document by fax transmission from (909) 484-3890
to the fax number(s) indicated. The transmission was reported as complete on the
transmission report, which was properly issued by the transmitting fax machine.

BY ELECTRONIC MAIL: | transmitted notice of availability of electronic documents by
electronic transmission to the email address indicated. The transmission was reported
as complete on the transmission report, which was properly issued by the transmitting
electronic mail device.

See attached service list: Master Email Distribution List

| declare under penalty of perjury under the laws of the State of California that the above is true
and correct.

Executed on October 20, 2025 in Rancho Cucamonga, California.

ENSN

By: Ruby Favela Quintero
Chino Basin Watermaster




' PAUL HOFER
11248 S TURNER AVE
ONTARIO, CA 91761

JEFF PIERSON
2 HEXHAM
IRVINE, CA 92603



Ruby Favela Quintero

Contact Group NamMaster Email Distribution

Categories: Main Email Lists
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